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Relevant passages per case 

Number 
Case Title and Application 

Number 
Year Passage 

1 

ECmHR, Confédération 

française démocratique du 

travail (CFDT) v. European 

Communities 

Alternatively: Their Member 

States a) jointly and b) 

Severally 

 

[App no 8030/77] 

1978 

p. 236: “Pour autant que la requête est dirigée contre les Communautés européennes en tant que telles, la 

Commission reléve que les Communautés européennes ne sont pas Partie Contractante à la Convention européenne 

des Droits de l'Homme lArticle 66 de la Conventionl. Dans cette mesure, l'examen des griefs de l'organisation 

requérante échappe à la compétence ratione personae de la Commission.” 

  

p. 236: “Quelle que puisse ètre la réponse à cette question, la Commission souligne, qu'en ce qui concerne la 

France, l'examen de la requête échappe à sa compétence ratione personae, la France n'ayant pas, à ce jour reconnu 

le droit de recours individuel, au sens de l'Article 25 de la Convention.”. 

 

p. 236: “Quant aux huit autres Etats membres des Communautés européennes, la Commission est d'avis que 

l'examen des griefs de l'organisation requérante échappe également à sa compétence ratione personae car ces 

Etats, par leur participation aux décisions du Conseil des Communautés européennes, n'ontpas, dans les 

circonstances de l'espéce, exercé leur «juridiction», au sens de l'Article 1, de la Convention.” 

2 

ECmHR, Etienne Tête v. 

France 

 

[App no 11123/84] 

1987 

p. 67: “It cannot therefore be accepted that by means of transfers of competence the High Contracting Parties may 

at the same time exclude matters normally covered by the Convention from the guarantees enshrined therein. What 

is at stake is respect for fundamental rights, such as those set forth in Article 3 of Protocol No. 1 which, in the 

Convention system, is of vital importance.” 

 

p. 67: Thus the Commission has held that developments in the structure of the European Communities may make it 

necessary for the High Contracting Parties to guarantee the rights protected by Article 3 of Protocol No. 1 in 

respect of new representative bodies assuming, at least in part, the powers and functions of national legislative 

bodies (Application No. 8612/79, Alliance des Belges de la Communauté Européenne, Dec. 10.5.79, D.R. 15 p. 259). 

However, it considered that at the time it delivered the aforementioned decision No. 8612/79, that is in 1979, "the 

European Parliament [had] no legislative powers in the strict sense, apart from Article 95 paragraph 3 of the ECSC 

Treaty" and that "where legislation [was] concerned, it [was] an advisory body" with "certain supiervisory and 

budgetary prawers (cf Article 137, 199 el seq of the EEC Treaty)" (ibid )” 

 

p. 69: “It follows that the complaint is manifestly ill-founded within the meaning of 

Article 27 para. 2 of the Convention.” 

3 

ECmHR, Christiane Dufay v. 

European Communities 

Alternatively: Their Member 

States a) jointly or b) severally 

 

[App no 13539/88] 

1989 

(§16:) “Pour autant que la requête vise les Communautés européennes en tant que telles, la Commission relève que 

les Communautés européennes ne sont pas Parties Contractantes à la Convention européenne des Droits de 

l'Homme (Article 66 de la Convention).  Dans cette mesure, l'examen du grief de la requérante échappe à la 

compétence ratione personae de la Commission (voir No 8030/77, C.F.D.T. c/Communautés européennes, déc. 

10.7.1978, D.R. 13 p. 231).” 
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Number 
Case Title and Application 

Number 
Year Passage 

(§17:) “Pour autant que la requête est dirigée contre les Etats membres des Communautés européennes, qui sont en 

même temps Parties Contractantes à la Convention, la question se pose de savoir si l'acte mis en cause, accompli 

par un organe des Communautés européennes, est susceptible d'engager la responsabilité de chacun des douze 

Etats membres des Communautés européennes sur le terrain de la Convention.”  

 

(§18:) “A supposer même que l'on puisse admettre une telle éventualité, il est entendu que la compétence de la 

Commission ne se trouverait établie qu'une fois épuisées les voies de recours spécifiques prévues en matière de 

contrôle des actes communautaires.  Dans cette hypothèse, le système de recours, tel qu'il est prévu en matière de 

droit communautaire, se trouverait assimilé aux recours généralement visés par l'Article 26 (art. 26) de la 

Convention.  Il s'ensuit que les voies de recours prévues par le droit communautaire constitueraient alors des voies 

de recours internes au sens de ladite disposition de la Convention (Voir mutatis mutandis, No 9378/81, X. c/R.F.A., 

déc. 7.12.82, D.R. 31 p. 217).”  

 

(§19:) “La Commission estime que, cela étant, il ne lui appartient de déterminer si et dans quelles conditions il y a 

atteinte à l'un des droits garantis par la Convention par un acte émanant d'un organe communautaire que si la 

condition de l'épuisement des voies de recours préalable se trouve remplie à l'égard de cet acte.” 

 

(§20:) “En l'espèce, la requérante ne saurait être considérée comme ayant satisfait à la condition de l'épuisement 

des voies de recours internes prévue à l'Article 26 (art. 26) de la Convention qui dispose que "la Commission ne 

peut être saisie qu'après l'épuisement des voies de recours internes, tel qu'il est entendu selon les principes de droit 

international généralement reconnus ...".” 

4 

ECmHR, M. & Co. v. Germany 

 

[App no 13258/87] 

1990 

(§38:) “The respondent Government argue that the Federal Republic of Germany is not responsible under the 

Convention for acts and decisions of the European Communities. The Federal Minister of Justice, in granting a writ 

of execution for a judgment of the European Court of Justice, did not have to examine whether the judgment in 

question had been reached in proceedings compatible with fundamental rights guaranteed by the European 

Convention on Human Rights or the German Basic Law. He only had to examine whether the judgment was 

authentic. Therefore he neither had to determine a civil right, nor a criminal charge within the meaning of Article 6 

(Art. 6) of the Convention.” 

 

(§43:) “It has next to be observed that the Convention does not prohibit a Member State from transferring powers to 

international organisations. Nonetheless, The Commission recalls that "if a State contracts treaty obligations and 

subsequently concludes another international agreement which disables it from performing its obligations under the 

first treaty it will be answerable for any resulting breach of its obligations under the earlier treaty" (cf. N° 235/56, 

Dec. 10.6.58, Yearbook 2 p. 256 (300)). The Commission considers that a transfer of powers does not necessarily 

exclude a State's responsibility under the Convention with regard to the exercise of the transferred powers. 

Otherwise the guarantees of the Convention could wantonly be limited or excluded and thus be deprived of their 

peremptory character. The object and purpose of the Convention as an instrument for the protection of individual 

file:///C:/Users/chris/Downloads/001-863%20(1).pdf
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Case Title and Application 

Number 
Year Passage 

human beings requires that its provisions be interpreted and applied so as to make its safeguards practical and 

effective (cf. Eur. Court H.R., Soering judgment of 7 July 1989, Series A no. 161, para. 87). Therefore the transfer of 

powers to an international organisation is not incompatible with the Convention provided that within that 

organisation fundamental rights will receive an equivalent protection.” 

 

(§44:) “The Commission notes that the legal system of the European Communities not only secures fundamental 

rights but also provides for control of their observance (…).” 

 

(§46:) “It follows that the application is incompatible with the provisions of the Convention ratione materiae and 

must be rejected in accordance with Article 27 para. 2 (Art. 27-2) of the Convention.” 

5 

ECmHR, Procola and Others v. 

Luxembourg  

 

[App no 14570/89] 

1993 

p. 19: “It notes in this connection that the measure in question was prescribed by law, I e by provisions of 

Community law directly applicable in Luxembourg and by the Grand Ducal Regulations of 7 July 1987, that the aim 

pursued by the Community, namely control of milk production, can be described as being in the general interest, in 

so far as it is intended to stabilise the milk products market, and that the means employed to achieve that aim as 

defined above, are proportionate to it” 

 

p. 18, 20: “It follows that this complaint is manifestly ill- founded within the meaning of Article 27 para 2 of the 

Convention” 

6 

Cantoni v. France 

 

[App no 17862/91] 

1996 

§30: “The fact, pointed to by the Government, that Article L. 511 of the Public Health Code is based almost word 

for word on Community Directive 65/65 (see paragraph 12 above) does not remove it from the ambit of Article 7 of 

the Convention (art. 7).” 

 

§31: “As the Court has already had occasion to note, it is a logical consequence of the principle that laws must be 

of general application that the wording of statutes is not always precise. One of the standard techniques of 

regulation by rules is to use general categorisations as opposed to exhaustive lists. The need to avoid excessive 

rigidity and to keep pace with changing circumstances means that many laws are inevitably couched in terms which, 

to a greater or lesser extent, are vague. The interpretation and application of such enactments depend on practice 

(see, among other authorities, the Kokkinakis v. Greece judgment of 25 May 1993, Series A no. 260-A, p. 19, para. 

40).” 

§35: “The Court recalls that the scope of the notion of foreseeability depends to a considerable degree on the 

content of the text in issue, the field it is designed to cover and the number and status of those to whom it is 

addressed (see the Groppera Radio AG and Others v. Switzerland judgment of 28 March 1990, Series A no. 173, p. 

26, para. 68). A law may still satisfy the requirement of foreseeability even if the person concerned has to take 

appropriate legal advice to assess, to a degree that is reasonable in the circumstances, the consequences which a 

given action may entail (see, among other authorities, the Tolstoy Miloslavsky v. the United Kingdom judgment of 

13 July 1995, Series A no. 316-B, p. 71, para. 37). This is particularly true in relation to persons carrying on a 

professional activity, who are used to having to proceed with a high degree of caution when pursuing their 

file:///C:/Users/chris/Downloads/PROCOLA%20v.%20LUXEMBOURG%20(3).pdf
file:///C:/Users/chris/Downloads/PROCOLA%20v.%20LUXEMBOURG%20(3).pdf
https://hudoc.echr.coe.int/fre#{%22fulltext%22:[%22cantoni%20france%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-58068%22]}
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Case Title and Application 

Number 
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occupation. They can on this account be expected to take special care in assessing the risks that such activity 

entails. 

 

With the benefit of appropriate legal advice, Mr Cantoni, who was, moreover, the manager of a supermarket, should 

have appreciated at the material time that, in view of the line of case-law stemming from the Court of Cassation and 

from some of the lower courts, he ran a real risk of prosecution for unlawful sale of medicinal products.” 

 

§36: “There has accordingly been no breach of Article 7 (art. 7).” 

7 

ECmHR, Richard Waite and 

Terry Kennedy v. Germany 

 

[App no 26083/94] 

1997 

§76: “The Commission considers that the problems posed by the application of the rules on immunity from 

jurisdiction in the present case have to be seen against the general arrangements made for appropriately resolving 

private law disputes to which the European Space Agency is a party. As stated above (see para. 70), the object of 

this immunity is merely to save an international organisation from having to litigate unwillingly in national courts.” 

 

§77: “The Commission notes that, pursuant to the legal system established under Annex I to the "ESA-Convention", 

the European Space Agency has resorted to various devices to settle disputes with private parties. Thus members of 

staff or experts may have recourse to an Appeals Board in respect of their conditions of service. Arbitration is 

provided for in respect of disputes concerning written contracts other than those concluded in accordance with the 

Staff Regulations. Moreover, any Member State may submit to the International Arbitration Tribunal any dispute, 

inter alia, arising out of damage caused by the Agency, or involving any other non-contractual responsibility of the 

Agency. The possibility of requesting the German Government to bring the applicants' case before the International 

Arbitration Tribunal was already mentioned by the Federal Labour Court, in its decision of 10 November 1993. 

Moreover, Article IV of the said Annex I obliges the Council of the European Space Agency to waive its immunity in 

all cases where reliance upon it would impede the course of justice and it can be waived without prejudicing the 

interests of the Agency.” 

 

§78: “The Commission concludes from the foregoing that, in private law disputes involving the European Space 

Agency, judicial or equivalent review may be obtained, albeit in procedures adjusted to the special features of an 

international organisation and therefore different from the remedies available under domestic law.” 

 

§82: “In the light of these considerations, the Commission finds that the national authorities, in providing immunity 

from jurisdiction to the European Space Agency, did not exceed their margin of appreciation to limit the applicants' 

access to the courts under Article 6 para. 1 (Art. 6-1), either as regards the state of the applicable law or as regards 

the effects of the application of that law in the present case. Notwithstanding the applicants' special situation, a 

reasonable relationship of proportionality can be said to have existed between the 

rules on international immunity and the legitimate aims pursued.” 

 

§83: “In these circumstances, the Commission considers that the limitation on the applicants' opportunity to take 

file:///C:/Users/chris/Downloads/001-45948%20(1).pdf
file:///C:/Users/chris/Downloads/001-45948%20(1).pdf
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Case Title and Application 

Number 
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legal proceedings against the European Space Agency did not amount to an unjustified denial of their "right to a 

court" under Article 6 para. 1 (Art. 6-1).” 

8 

ECmHR, Lenzing AG v. 

Germany  

 

[App no 39025/97] 

1998 

p. 4: “In so far as the applicant company's complaint is about the proceedings before the EPO and the outcome of 

those proceedings, the Commission notes that this complaint is…” 

 

p. 5: “…against the EPO and not the German Government. The Commission must first consider the question 

whether it is competent to examine complaints about the decisions of other European institutions, whose 

membership is in whole or in part composed of High Contracting Parties to the Convention. In this connection, it 

recalls its case-law according to which it is not competent ratione personae to examine proceedings before or 

decisions of organs of the European Communities (see No. 13258/87, Dec. 9.2.90, D.R. 64, pp. 138, 144) or of the 

European Patent Office (see No. 21090/92, Dec. 10.1.94, D.R. 76-A p. 125 and No. 27410/95, Dec. 12.4.96, 

(unpublished)) as they are not parties to the European Convention on Human Rights. The Commission cannot 

therefore consider a complaint against the EPO. The Commission must, however, also consider whether the 

proceedings before the Federal Constitutional Court can give rise to responsibility of Germany under the 

Convention.” 

 

p. 5: “The Commission recalls that "if a State contracts treaty obligations and subsequently concludes another 

international agreement which disables it from performing its obligations under the first treaty it will be answerable 

for any resulting  breach of its obligations under the earlier treaty" (cf. No. 235/56, Dec. 10.6.58, Yearbook 2, pp. 

256, 300). However, the transfer of powers to an international organisation is compatible with the Convention 

provided that within that organisation fundamental rights will receive an equivalent protection (cf. Waite and 

Kennedy v. Germany, No. 26083/94, Comm. Report 2.12.97 and Beer and Regan v. Germany, No. 28934/95, Comm. 

Report 2.12.97). The Commission notes that the EPC contains detailed provisions on substantive patent law 

covering patentability, the persons entitled to apply, the term, the rights and equivalence of a European patent and 

patent applications, the application as an item of property, the procedure for grants, opposition procedures, etc. 

Article 21 provides for an appeals procedure which includes the Board of Appeal and an Enlarged Board of Appeal. 

The members of these Boards are independent of the parties and of the decision of the division appealed from, have 

tenure and there must always be one legally qualified member of the Board. The Boards have powers to obtain 

sworn evidence and must give written decisions containing reasons. Further, the members of the Boards are not 

subject to any instructions from the President or anyone else in their work (Article 23). These..” 

 

p. 6: “…procedures set up a form of "equivalent protection" within the meaning of the Convention case-law (see 

No. 13258/87 and No. 21090/92, both cited above, and No. 38817/97, Dec. 9.9.98).” 

 

p. 6: “It follows that the application is manifestly ill-founded within the meaning of Article 27 para. 2 of the 

Convention.” 

9 Denise Matthews v. the United 1999 §33: “In the present case, the alleged violation of the Convention flows from an annex to the 1976 Act, entered into 

file:///C:/Users/chris/Downloads/001-4410.pdf
file:///C:/Users/chris/Downloads/001-4410.pdf
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58910%22]}
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Kingdom 

 

[App no 24833/94] 

by the United Kingdom, together with the extension to the European Parliament’s competences brought about by the 

Maastricht Treaty. The Council Decision and the 1976 Act (see paragraph 18 above), and the Maastricht Treaty, 

with its changes to the EEC Treaty, all constituted international instruments which were freely entered into by the 

United Kingdom. (…)” 

 

§32: “The Court observes that acts of the EC as such cannot be challenged before the Court because the EC is not a 

Contracting Party. The Convention does not exclude the transfer of competences to international organisations 

provided that Convention rights continue to be “secured”. Member States’ responsibility therefore continues even 

after such a transfer.” 

 

§33: “(…) Indeed, the 1976 Act cannot be challenged before the European Court of Justice for the very reason that 

it is not a “normal” act of the Community, but is a treaty within the Community legal order. The Maastricht Treaty, 

too, is not an act of the Community, but a treaty by which a revision of the EEC Treaty was brought about. The 

United Kingdom, together with all the other parties to the Maastricht Treaty, is responsible ratione materiae under 

Article 1 of the Convention and, in particular, under Article 3 of Protocol No. 1, for the consequences of that 

Treaty.” 

 

§65: “In the circumstances of the present case, the very essence of the applicant’s right to vote, as guaranteed by 

Article 3 of Protocol No. 1, was denied. 

 

It follows that there has been a violation of that provision.” 

 

Dissenting Judges Freeland and Jungwiert  

 

§9:  “We would add only that, to put it no higher, we see a certain incongruity in the branding of the United 

Kingdom as a violator of obligations under Article 3 of Protocol No. 1 when the exclusion from the franchise 

effected multilaterally by the 1976 Decision and Act – in particular, Annex II – was at that time wholly consistent 

with those obligations (because on no view could the Assembly, as it was then known, be regarded as a legislature); 

when at no subsequent time has it been possible for the United Kingdom unilaterally to secure the modification of 

the position so as to include Gibraltar within the franchise; and when such a modification would require the 

agreement of all the member States (including a member State in dispute with the United Kingdom about 

sovereignty over Gibraltar).” 

10 

Segi and Gestoras Pro-

Amnistia and Others v. 15 

Member States of the 

European Union 

 

2002 

p. 378: “The Union’s actions in the field of the CFSP and JHA have a strongly intergovernmental character. The 

instruments through which the CFSP is mediated are joint actions and common positions.” 

 

p. 378: “Common positions are intended to strengthen and improve the coordination of cooperation between the 

member States, which are supposed to apply and defend them. Adopted by the Council of the Union, they are 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58910%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67141%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67141%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67141%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-67141%22]}
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[App nos 6422/02 and 9916/02] Community acts which require member States to conduct national policies consistent with the approach laid down 

by the Union in a particular field. They are therefore not directly applicable, as such, in the member States, and 

their implementation requires the adoption by each member State of concrete domestic provisions in the appropriate 

legal form.” 

 

“The Court notes that these two common positions were adopted in the context of implementation of the CFSP by 

the member States of the European Union and consequently come within the field of intergovernmental 

cooperation.” 

 

p. 378: “Decisions taken by the States’ representatives under the CFSP are not subject to judicial review within the 

European Union, since by virtue of Article 46 of the EU Treaty the Court of Justice of the European Communities is 

not empowered to review the lawfulness of decisions taken in the field of the CFSP.” 

 

p. 378: “A Justice and Home Affairs issue may not be referred to the Court of Justice except in the form of a request 

for a preliminary ruling under the conditions laid down in Article 35 of the EU Treaty.” 

 

p. 383: “Consequently, the Court considers that the situation complained of does not give the applicant 

associations, and a fortiori their spokespersons, the status of victims of a violation of the Convention within the 

meaning of Article 34 of the Convention. 

 

It follows that the applications must be declared inadmissible, pursuant to Article 34 and Article 35 §§ 1, 3 and 4 of 

the Convention.” 

11 

Senator Lines GmbH v. 15 EU 

Member States  

 

[App no 56672/00] 

2004 

p. 338: “The respondent Governments' principal contention was that the complaints did not relate to sovereign acts 

by any of the individual respondent States, such that the acts complained of did not represent an exercise by the 

individual States of their jurisdiction within the meaning of Article 1 of the Convention. They referred to the case 

law of the European Commission on Human Rights to the effect that an application cannot be made against the 

European Communities as such, or against the member States jointly and/or severally (CFDT v. the European 

Communities and their Member States, application no. 8030/77, Commission decision of 10 July 1978, Decisions 

and Reports (DR) 13, p. 231). They saw no contradiction between this position and the case law of the Court in 

which States have been held liable for acts which they performed in pursuance of international obligations or in the 

context of international obligations (the aforementioned Matthews v. the United Kingdom judgment), and pointed 

out that the European Community has legal personality, and neither it nor its organs in any way represents its 

member States.” 

 

p. 338: “In the alternative, the respondent States submitted that the Community's legal order in any event ensures 

respect for human rights. Consequently, the principle of subsidiarity should exclude a review by the Court of the 

acts at issue. They referred in this respect to the case of M. & Co. v. Germany (application no. 13258/87, 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-23765%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-23765%22]}
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Commission decision of 9 February 1990, DR 64, p. 138), in which the Commission accepted that it was permissible 

for States to transfer powers to international organisations provided that, within the organisation, fundamental 

rights receive an equivalent protection. The Commission found that the European Communities, through 

declarations and the existing case law of the ECJ, secured fundamental rights and provided for control of their 

observance. The respondent States pointed out that, since that decision, the human rights safeguards in the 

Community's legal order have been further strengthened by the inclusion in the Treaty on the European Union (the 

EU Treaty) of Articles 6 and 46 d, which refer expressly to fundamental rights, including the European Convention 

on Human Rights” 

 

p. 340: “The applicant company accepted that acts of the EC as such cannot be challenged before the Court, but 

contended that EC member States cannot be allowed, by delegating powers to EC institutions, to escape the judicial 

control system of the Convention. Such delegation, and erosion of the Convention system, would infringe States' 

obligations under international law. When a State transfers the power to exercise its sovereign rights, it does not 

transfer its sovereignty, as a State cannot divest itself of its responsibility to the people.” 

p. 340: “The applicant company distinguished the old case of the CFDT v. France (cited above) on the ground that 

that case was concerned with the internal sphere of the Community, and was not a case where a member State had 

delegated competencies for administering a particular subject matter to an authority which then exercised them in 

its domestic legal order.”  

 

p. 346: “It follows, whatever the merits of the other arguments in the case, that the applicant company cannot claim 

to be a victim of a violation of the Convention within the meaning of Article 34 of the Convention, and that the 

application is to be rejected, pursuant to Article 34 and Article 35§§3 and 4 of the Convention.” 

12 

Emesa Sugar N.V. v. The 

Netherlands  

 

[App no 62023/00] 

2005 

Government’s submissions 

 

(§14:) “The Government submitted, firstly, that they could not be held responsible for the alleged violation, since it 

concerned an act by the ECJ, an organ of the European Communities (EC). Relying on the case-law of the former 

European Commission of Human Rights to the effect that an application could not be made against the European 

Communities (CFDT v. the European Communities and their Member States, application no. 8030/77, Commission 

decision of 10 July 1978, Decisions and Reports (DR) 13, p. 231), the Government considered that the application 

should be rejected as being incompatible ratione personae.” 

 

(§15:) “In the event of the Court finding that a respondent State could, in principle, be held responsible for an act of 

an EC organ, the Government submitted, in the alternative, that the EC's legal order in any event ensured respect 

for human rights. Consequently, the principle of subsidiarity should exclude a review by the Court of the acts 

concerned. They referred in this respect to the case of M. & Co. v. Germany (application no. 13258/87, Commission 

decision of 9 February 1990, DR 64, p. 138), in which the European Commission of Human Rights accepted that it 

was permissible for States to transfer powers to international organisations provided that, within the organisation, 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-68105%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-68105%22]}
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fundamental rights received equivalent protection. The Commission found that the EC, through declarations and the 

existing case-law of the ECJ, secured fundamental rights and provided for control of their observance. The 

Government pointed out that, since that decision, the human-rights safeguards in the Community's legal order had 

been further strengthened. Since the entry into force of the Maastricht Treaty on 1 November 1993, the EC 

protection of human rights had a treaty basis. The protection had been confirmed in Article 6 § 2 of the Treaty of 

Amsterdam of 2 October 1997, which read: 

 

“The [European] Union shall respect fundamental rights, as guaranteed by the European Convention for 

the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as 

they result from the constitutional traditions common to the Member States, as general principles of 

Community law.” 

 

(§16:) “The Government argued that, if an act of a member State in execution of EC law could not be challenged in 

proceedings before the Strasbourg court as had been held in the case of M. & Co. v. Germany, that rule applied 

with even greater force to the acts of EC institutions. They considered that, for this reason, the application was also 

incompatible ratione materiae.” 

 

Applicant’s submissions 

 

(§19:) “Pointing out that its application was not directed against the EC but solely against the Netherlands, the 

applicant company submitted that an EC Member State could not be allowed to escape the judicial control system of 

the Convention by delegating powers to EC institutions. Relying on the findings of the European Commission of 

Human Rights in the case of Tete v. France (no. 11123/84, Commission decision of 9 December 1987, Decisions 

and Reports (DR) 54, p. 52) the applicant company argued that violations that emanated from such a transfer of 

power remained within the scope of responsibility of the transferring Member State. The applicant company 

distinguished the case of the CFDT v. France (cited above) as, firstly, the conclusion reached in that case had been 

based on its particular circumstances and, secondly, the application in that case had been brought against all EC 

Member States and so could be interpreted as an indirect application against the Council of the EC, whereas in the 

instant case the individual responsibility of only one Member State, the Netherlands, was invoked.” 

 

(§20:) “The applicant company further argued that the aforementioned case of M. and Co. v. Germany could not be 

considered as a precedent for situations in which States had violated the rights and freedoms protected by the 

Convention, in that the equivalent protection tests constituted an overall test that merely ascertained whether a 

particular organisation provided, in general terms, equivalent protection of fundamental rights, but which did not 

work on a case-by-case approach. Such a general approach would imply that the Court would be unable to examine 

any act of any international organisation as long as that organisation provided a theoretically equivalent protection 

of fundamental rights. The fact that the EC theoretically provided for an efficient protection of fundamental rights 
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under the Convention did not mean that those rights were effectively protected. Moreover, the principle introduced 

in the case of M. and Co. v. Germany was that an application under the Convention could not be directed against 

the EC. That principle could not, however, be interpreted as excluding applications concerning the acts of EC 

institutions.” 

 

(§30:) “It follows that the application is incompatible ratione materiae with the provisions of the Convention within 

the meaning of Article 35 § 3 and must be rejected in accordance with Article 35§4.” 

13 

Bosphorus Hava Yolları 

Turizm ve Ticaret Anonim 

Şirketi v. Ireland 

 

[App no 45036/98] 

2005 

1. As far as the Irish state is concerned:  

 

§144: “While the applicant company alluded briefly to the Irish State's role in the Council of the European 

Communities (see paragraph 115 above), the Court notes that its essential standpoint was that it was not 

challenging the provisions of the regulation itself but rather their implementation.” 

 

§145: “Once adopted, Regulation (EEC) no. 990/93 was “generally applicable” and “binding in its entirety” 

(pursuant to Article 189, now Article 249, of the EC Treaty), so that it applied to all member States, none of which 

could lawfully depart from any of its provisions. In addition, its “direct applicability” was not, and in the Court's 

view could not be, disputed. The regulation became part of domestic law with effect from 28 April 1993 when it was 

published in the Official Journal, prior to the date of the impoundment and without the need for implementing 

legislation (see, in general, paragraphs 65 and 83 above). 

 

The later adoption of Statutory Instrument no. 144 of 1993 did not, as suggested by the applicant company, have any 

bearing on the lawfulness of the impoundment; it simply regulated certain administrative matters (the identity of the 

competent authority and the sanction to be imposed for a breach of the regulation) as foreseen by Articles 9 and 10 

of the EEC regulation. While the applicant company queried which body was competent for the purposes of the 

regulation (see paragraph 120 above), the Court considers it entirely foreseeable that the Minister for Transport 

would implement the impoundment powers contained in Article 8 of Regulation (EEC) no. 990/93. 

 

It is true that Regulation (EEC) no. 990/93 originated in a UNSC resolution adopted under Chapter VII of the 

United Nations Charter (a point developed in some detail by the Government and certain third parties). While the 

resolution was pertinent to the interpretation of the regulation (see the opinion of the Advocate General and the 

ruling of the ECJ – paragraphs 45-50 and 52-55 above), the resolution did not form part of Irish domestic law (Mr 

Justice Murphy – paragraph 35 above) and could not therefore have constituted a legal basis for the impoundment 

of the aircraft by the Minister for Transport. 

 

Accordingly, the Irish authorities rightly considered themselves obliged to impound any departing aircraft to which 

they considered Article 8 of Regulation (EEC) no. 990/93 applied. Their decision that it did so apply was later 

confirmed, in particular, by the ECJ (see paragraphs 54-55 above).” 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-69564%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-69564%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-69564%22]}
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§147: “The Court would also agree with the Government and the European Commission that the Supreme Court 

had no real discretion to exercise, either before or after its preliminary reference to the ECJ, for the reasons set out 

below. 

 

In the first place, there being no domestic judicial remedy against its decisions, the Supreme Court had to make the 

preliminary reference it did having regard to the terms of Article 177 (now Article 234) of the EC Treaty and the 

judgment of the ECJ in CILFIT (see paragraph 98 above): the answer to the interpretative question put to the ECJ 

was not obvious (the conclusions of the Sanctions Committee and the Minister for Transport conflicted with those of 

the High Court); the question was of central importance to the case (see the High Court's description of the 

essential question in the case and its consequential judgment from which the Minister appealed to the Supreme 

Court – paragraphs 35-36 above); and there was no previous ruling by the ECJ on the point. This finding is not 

affected by the observation in the Court's decision in Moosbrugger (cited and relied on by the applicant company – 

see paragraph 116 above) that an individual does not per se have a right to a referral. 

 

Secondly, the ECJ ruling was binding on the Supreme Court (see paragraph 99 above). 

 

Thirdly, the ruling of the ECJ effectively determined the domestic proceedings in the present case. Given the 

Supreme Court's question and the answer of the ECJ, the only conclusion open to the former was that Regulation 

(EEC) no. 990/93 applied to the applicant company's aircraft. It is moreover erroneous to suggest, as the applicant 

company did, that the Supreme Court could have made certain orders additional to the ECJ ruling (including a 

second “clarifying” reference to the ECJ) as regards impoundment expenses, compensation and the intervening 

relaxation of the sanctions regime. The applicant company's motion and affidavit of October 1996 filed with the 

Supreme Court did not develop these matters in any detail or request that court to make such supplemental orders. 

In any event, the applicant company was not required to discharge the impoundment expenses. (…)” 

 

§148: “For these reasons, the Court finds that the impugned interference was not the result of an exercise of 

discretion by the Irish authorities, either under Community or Irish law, but rather amounted to compliance by the 

Irish State with its legal obligations flowing from Community law and, in particular, Article 8 of Regulation (EEC) 

no. 990/93.” 

 

§154: “In reconciling both these positions and thereby establishing the extent to which a State's action can be 

justified by its compliance with obligations flowing from its membership of an international organisation to which it 

has transferred part of its sovereignty, the Court has recognised that absolving Contracting States completely from 

their Convention responsibility in the areas covered by such a transfer would be incompatible with the purpose and 

object of the Convention; the guarantees of the Convention could be limited or excluded at will, thereby depriving it 

of its peremptory character and undermining the practical and effective nature of its safeguards (see M. & Co., p. 
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145, and Waite and Kennedy, § 67, both cited above). The State is considered to retain Convention liability in 

respect of treaty commitments subsequent to the entry into force of the Convention (see mutatis mutandis, Matthews, 

cited above, §§ 29 and 32-34, and Prince Hans‑Adam II of Liechtenstein v. Germany [GC], no. 42527/98, § 47, 

ECHR 2001-VIII).” 

 

§155: “In the Court's view, State action taken in compliance with such legal obligations is justified as long as the 

relevant organisation is considered to protect fundamental rights, as regards both the substantive guarantees 

offered and the mechanisms controlling their observance, in a manner which can be considered at least equivalent 

to that for which the Convention provides (see M. & Co., cited above, p. 145, an approach with which the parties 

and the European Commission agreed). By “equivalent” the Court means “comparable”; any requirement that the 

organisation's protection be “identical” could run counter to the interest of international cooperation pursued (see 

paragraph 150 above). However, any such finding of equivalence could not be final and would be susceptible to 

review in the light of any relevant change in fundamental rights protection.” 

 

§156: “If such equivalent protection is considered to be provided by the organisation, the presumption will be that a 

State has not departed from the requirements of the Convention when it does no more than implement legal 

obligations flowing from its membership of the organisation. 

 

However, any such presumption can be rebutted if, in the circumstances of a particular case, it is considered that 

the protection of Convention rights was manifestly deficient. In such cases, the interest of international cooperation 

would be outweighed by the Convention's role as a “constitutional instrument of European public order” in the field 

of human rights (see Loizidou v. Turkey (preliminary objections), judgment of 23 March 1995, Series A no. 310, pp. 

27-28, § 75).” 

 

§159: “The Court has described above (see paragraphs 73-81) the fundamental rights guarantees of the European 

Community which apply to member States, Community institutions and natural and legal persons (“individuals”). 

 

While the founding treaties of the European Communities did not initially contain express provisions for the 

protection of fundamental rights, the ECJ subsequently recognised that such rights were enshrined in the general 

principles of Community law protected by it, and that the Convention had a “special significance” as a source of 

such rights. Respect for fundamental rights has become “a condition of the legality of Community acts” (see 

paragraphs 73-75 above, together with the opinion of the Advocate General in the present case, paragraphs 45-50 

above) and in carrying out this assessment the ECJ refers extensively to Convention provisions and to this Court's 

jurisprudence. At the relevant time, these jurisprudential developments had been reflected in certain treaty 

amendments (notably those aspects of the Single European Act of 1986 and of the Treaty on European Union 

referred to in paragraphs 77-78 above). 
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This evolution has continued. The Treaty of Amsterdam of 1997 is referred to in paragraph 79 above. Although not 

fully binding, the provisions of the Charter of Fundamental Rights of the European Union were substantially 

inspired by those of the Convention, and the Charter recognises the Convention as establishing the minimum human 

rights standards. Article I-9 of the later Treaty establishing a Constitution for Europe (not in force) provides for the 

Charter to become primary law of the European Union and for the Union to accede to the Convention (see 

paragraphs 80-81 above).” 

 

§160: “However, the effectiveness of such substantive guarantees of fundamental rights depends on the mechanisms 

of control in place to ensure their observance.” 

 

§161: “The Court has referred (see paragraphs 86-90 above) to the jurisdiction of the ECJ in, inter alia, annulment 

actions (Article 173, now Article 230, of the EC Treaty), in actions against Community institutions for failure to 

perform Treaty obligations (Article 175, now Article 232), to hear related pleas of illegality under Article 184 (now 

Article 241) and in cases against member States for failure to fulfil Treaty obligations (Articles 169, 170 and 171, 

now Articles 226, 227 and 228).” 

 

§162: “It is true that access of individuals to the ECJ under these provisions is limited: they have no locus standi 

under Articles 169 and 170; their right to initiate actions under Articles 173 and 175 is restricted as is, 

consequently, their right under Article 184; and they have no right to bring an action against another individual.” 

 

§163: “It nevertheless remains the case that actions initiated before the ECJ by the Community institutions or a 

member State constitute important control of compliance with Community norms to the indirect benefit of 

individuals. Individuals can also bring an action for damages before the ECJ in respect of the non-contractual 

liability of the institutions (see paragraph 88 above).” 

 

§164: “Moreover, it is essentially through the national courts that the Community system provides a remedy to 

individuals against a member State or another individual for a breach of Community law (see paragraphs 85 and 91 

above). Certain EC Treaty provisions envisaged a complementary role for the national courts in the Community 

control mechanisms from the outset, notably Article 189 (the notion of direct applicability, now Article 249) and 

Article 177 (the preliminary reference procedure, now Article 234). It was the development by the ECJ of important 

notions such as the supremacy of Community law, direct effect, indirect effect and State liability (see paragraphs 92-

95 above) which greatly enlarged the role of the domestic courts in the enforcement of Community law and its 

fundamental rights guarantees. 

 

The ECJ maintains its control on the application by national courts of Community law, including its fundamental 

rights guarantees, through the procedure for which Article 177 of the EC Treaty provides in the manner described 

in paragraphs 96 to 99 above. While the ECJ's role is limited to replying to the interpretative or validity question 
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referred by the domestic court, the reply will often be determinative of the domestic proceedings (as, indeed, it was 

in the present case – see paragraph 147 above) and detailed guidelines on the timing and content of a preliminary 

reference have been laid down by the EC Treaty provision and developed by the ECJ in its case-law. The parties to 

the domestic proceedings have the right to put their case to the ECJ during the Article 177 process. It is further 

noted that national courts operate in legal systems into which the Convention has been incorporated, albeit to 

differing degrees.” 

 

§165: “In such circumstances, the Court finds that the protection of fundamental rights by Community law can be 

considered to be, and to have been at the relevant time, “equivalent” (within the meaning of paragraph 155 above) 

to that of the Convention system. Consequently, the presumption arises that Ireland did not depart from the 

requirements of the Convention when it implemented legal obligations flowing from its membership of the European 

Community (see paragraph 156 above).” 

 

§166: “The Court has had regard to the nature of the interference, to the general interest pursued by the 

impoundment and by the sanctions regime and to the ruling of the ECJ (in the light of the opinion of the Advocate 

General), a ruling with which the Supreme Court was obliged to and did comply. It considers it clear that there was 

no dysfunction of the mechanisms of control of the observance of Convention rights. 

 

In the Court's view, therefore, it cannot be said that the protection of the applicant company's Convention rights was 

manifestly deficient, with the consequence that the relevant presumption of Convention compliance by the 

respondent State has not been rebutted.” 

 

§167: “It follows that the impoundment of the aircraft did not give rise to a violation of Article 1 of Protocol No. 1.” 

 

Joint Concurring Opinion of Judges Rozakis et al.: 

 

§3: “(…) On the one hand, we have a reference for a preliminary ruling to the European Court of Justice, made not 

by the applicant company but by the Supreme Court of Ireland. Such a reference does not constitute an appeal but a 

request for interpretation (Article 234 of the EC Treaty). Although the interpretation of Community law given by the 

European Court of Justice is binding on the court which made the referral, the latter retains full discretion in 

deciding how to apply that ruling in concreto when resolving the dispute before it. (…)”   

14 

Coopérative des agriculteurs de 

la Mayenne and 1 

coopérative laitière Maine-

Anjou v. France 

 

[App no 16931/04] 

2006 

(p. 210:) “It observes first of all that the legal basis in question consisted of provisions of Community law (in 

particular Article 1 of Council Regulation (EEC) No 857/84 – see “Relevant law” above) which laid down in detail 

the amount of the levy at issue. The French authorities had no discretion with regard to the amount of the levy.” 

 

(p. 211:) “Accordingly, the Court considers that a case such as this does not disclose a manifest deficiency in the 

protection of Convention rights capable of rebutting the presumption of protection of those rights by Community 

file:///C:/Users/chris/Downloads/001-82155%20(2).pdf
file:///C:/Users/chris/Downloads/001-82155%20(2).pdf
file:///C:/Users/chris/Downloads/001-82155%20(2).pdf
file:///C:/Users/chris/Downloads/001-82155%20(2).pdf
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law, as expounded by the Grand Chamber in the Bosphorus Airways case, cited above” 

 

(p. 211:) “It follows that this complaint is manifestly ill-founded and should be rejected in accordance with Article 

35 §§ 3 and 4 of the Convention.” 

15 

Agim Behrami and Bekir 

Behrami v. France & Ruzhdi 

Saramati v. France, Norway 

and Germany  

 

[App nos 71412/01 and 

78166/01] 

2007 

§149: “In the present case, Chapter VII allowed the UNSC to adopt coercive measures in reaction to an identified 

conflict considered to threaten peace, namely UNSC Resolution 1244 establishing UNMIK and KFOR. 

 

Since operations established by UNSC Resolutions under Chapter VII of the UN Charter are fundamental to the 

mission of the UN to secure international peace and security and since they rely for their effectiveness on support 

from member states, the Convention cannot be interpreted in a manner which would subject the acts and omissions 

of Contracting Parties which are covered by UNSC Resolutions and occur prior to or in the course of such missions, 

to the scrutiny of the Court. To do so would be to interfere with the fulfilment of the UN's key mission in this field 

including, as argued by certain parties, with the effective conduct of its operations. It would also be tantamount to 

imposing conditions on the implementation of a UNSC Resolution which were not provided for in the text of the 

Resolution itself. This reasoning equally applies to voluntary acts of the respondent States such as the vote of a 

permanent member of the UNSC in favour of the relevant Chapter VII Resolution and the contribution of troops to 

the security mission: such acts may not have amounted to obligations flowing from membership of the UN but they 

remained crucial to the effective fulfilment by the UNSC of its Chapter VII mandate and, consequently, by the UN of 

its imperative peace and security aim.” 

 

§150: “The applicants argued that the substantive and procedural protection of fundamental rights provided by 

KFOR was in any event not “equivalent” to that under the Convention within the meaning of the Court's Bosphorus 

judgment, with the consequence that the presumption of Convention compliance on the part of the respondent States 

was rebutted.” 

 

§151: “The Court, however, considers that the circumstances of the present cases are essentially different from 

those with which the Court was concerned in the Bosphorus case. In its judgment in that case, the Court noted that 

the impugned act (seizure of the applicant's leased aircraft) had been carried out by the respondent State 

authorities, on its territory and following a decision by one of its Ministers (§ 137 of that judgment). The Court did 

not therefore consider that any question arose as to its competence, notably ratione personae, vis-à-vis the 

respondent State despite the fact that the source of the impugned seizure was an EC Council Regulation which, in 

turn, applied a UNSC Resolution. In the present cases, the impugned acts and omissions of KFOR and UNMIK 

cannot be attributed to the respondent States and, moreover, did not take place on the territory of those States or by 

virtue of a decision of their authorities. The present cases are therefore clearly distinguishable from the Bosphorus 

case in terms both of the responsibility of the respondent States under Article 1 and of the Court's competence 

ratione personae. 

 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-80830%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-80830%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-80830%22]}
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There exists, in any event, a fundamental distinction between the nature of the international organisation and of the 

international cooperation with which the Court was there concerned and those in the present cases. As the Court 

has found above, UNMIK was a subsidiary organ of the UN created under Chapter VII and KFOR was exercising 

powers lawfully delegated under Chapter VII of the Charter by the UNSC. As such, their actions were directly 

attributable to the UN, an organisation of universal jurisdiction fulfilling its imperative collective security 

objective.” 

 

§152: “In these circumstances, the Court concludes that the applicants' complaints must be declared incompatible 

ratione personae with the provisions of the Convention.” 

16 

Dušan Berić and Others v. 

Bosnia and Herzegovina  

 

[App nos 36357/04, 36360/04, 

38346/04 et al.] 

2007 

§29: “The Court notes that the impugned decisions in the instant cases had immediate effect. Furthermore, unlike 

legislation imposed by the High Representative, the individual measures complained of did not require any further 

procedural steps to be taken by the domestic authorities (compare and contrast Bosphorus Hava Yolları Turizm ve 

Ticaret Anonim Şirketi (Bosphorus Airways), cited above, § 137). As to whether Bosnia and Herzegovina could 

nevertheless be held responsible for the impugned acts, the Court recalls the reasoning outlined in Behrami and 

Behrami and Saramati (cited above, §§ 146-49): 

 

“146.  The question arises in the present case whether the Court is competent ratione personae to review 

the acts of the respondent States carried out on behalf of the UN and, more generally, as to the relationship 

between the Convention and the UN acting under Chapter VII of its Charter. 

 

147.  The Court first observes that nine of the twelve original signatory parties to the Convention in 1950 

had been members of the UN since 1945 (including the two Respondent States), that the great majority of 

the current Contracting Parties joined the UN before they signed the Convention and that currently all 

Contracting Parties are members of the UN. Indeed, one of the aims of this Convention (see its preamble) is 

the collective enforcement of rights in the Universal Declaration of Human Rights of the General Assembly 

of the UN. More generally, it is further recalled, as noted at paragraph 122 above, that the Convention has 

to be interpreted in the light of any relevant rules and principles of international law applicable in relations 

between its Contracting Parties. The Court has therefore had regard to two complementary provisions of 

the Charter, Articles 25 and 103, as interpreted by the International Court of Justice (see paragraph 27 

above). 

 

148.  Of even greater significance is the imperative nature of the principle aim of the UN and, consequently, 

of the powers accorded to the UNSC under Chapter VII to fulfil that aim. In particular, it is evident from the 

Preamble, Articles 1, 2 and 24 as well as Chapter VII of the Charter that the primary objective of the UN is 

the maintenance of international peace and security. While it is equally clear that ensuring respect for 

human rights represents an important contribution to achieving international peace (see the Preamble to 

the Convention), the fact remains that the UNSC has primary responsibility, as well as extensive means 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-83109%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-83109%22]}
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under Chapter VII, to fulfil this objective, notably through the use of coercive measures. The responsibility 

of the UNSC in this respect is unique and has evolved as a counterpart to the prohibition, now customary 

international law, on the unilateral use of force (see paragraphs 18-20 above). 

 

149.  In the present case, Chapter VII allowed the UNSC to adopt coercive measures in reaction to an 

identified conflict considered to threaten peace, namely UNSC Resolution 1244 establishing UNMIK and 

KFOR. 

 

Since operations established by UNSC Resolutions under Chapter VII of the UN Charter are fundamental to 

the mission of the UN to secure international peace and security and since they rely for their effectiveness 

on support from member states, the Convention cannot be interpreted in a manner which would subject the 

acts and omissions of Contracting Parties which are covered by UNSC Resolutions and occur prior to or in 

the course of such missions, to the scrutiny of the Court. To do so would be to interfere with the fulfilment of 

the UN's key mission in this field including, as argued by certain parties, with the effective conduct of its 

operations. It would also be tantamount to imposing conditions on the implementation of a UNSC 

Resolution which were not provided for in the text of the Resolution itself. This reasoning equally applies to 

voluntary acts of the respondent States such as the vote of a permanent member of the UNSC in favour of 

the relevant Chapter VII Resolution and the contribution of troops to the security mission: such acts may not 

have amounted to obligations flowing from membership of the UN but they remained crucial to the effective 

fulfilment by the UNSC of its Chapter VII mandate and, consequently, by the UN of its imperative peace and 

security aim.” 

 

§30: “The Court considers that the reasoning outlined above also applies to the acceptance of an international civil 

administration in its territory by a respondent State, such as in the present cases, and concludes that the applicants' 

complaints must be declared incompatible ratione personae within the meaning of Article 35 § 3 of the 

Convention.” 

17 

Philip Boivin v. France, 

Belgium and 32 other Member 

States of the Council of Europe  

 

[App no 73250/01] 

2008 

(p. 244:) “The Court notes that, in reality, the applicant’s complaints were directed essentially against the relevant 

judgment of the ILOAT concerning his individual labour dispute with Eurocontrol. 

 

The Court would point out that the impugned decision thus emanated from an international tribunal outside the 

jurisdiction of the respondent States, in the context of a labour dispute that lay entirely within the internal legal 

order of Eurocontrol, an international organisation that has a legal personality separate from that of its member 

States. At no time did France or Belgium intervene directly or indirectly in the dispute, and no action or omission of 

those States or their authorities can be considered to engage their responsibility under the Convention. In this 

respect the instant case is to be distinguished from previous cases where the international responsibility of the 

respondent States has been in issue, for example that of the United Kingdom in Matthews v. the United Kingdom 

([GC], no. 24833/94, ECHR 1999-I – decision not to register the applicant as a voter on the basis of an EC treaty), 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-91461%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-91461%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-91461%22]}
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that of France in Cantoni v. France (15 November 1996, Reports of Judgments and Decisions 1996-V – enforcement 

against the applicant of a French law implementing an EC directive), that of Germany in Beer and Regan v. 

Germany and Waite and Kennedy v. Germany ([GC], no. 28934/95, 18 February 1999, and [GC], no. 26083/94, 

ECHR 1999-I – denial of access to the German courts) or that of Ireland in the above-mentioned Bosphorus case. 

Unlike those cases, in all of which the State or States concerned had been involved directly or indirectly, in the 

present case the applicant cannot be said to have been “within the jurisdiction” of the respondent States for the 

purposes of Article 1 of the Convention.” 

 

(p. 244:) “The Court observes that it has not been established, or even alleged, that the protection of fundamental 

rights generally afforded by Eurocontrol is not “equivalent”, within the meaning given to that term in the 

Bosphorus judgment, to that of the Convention system. Thus, the Court need not examine whether Eurocontrol’s 

internal mechanism for the settlement of labour disputes is “manifestly deficient” in that connection; such an 

examination would only be meaningful if the Court were to consider that there was a presumption of an 

“equivalent” protection of Convention rights and then to ascertain whether or not that presumption had been 

rebutted in the circumstances of the case (see Bosphorus, cited above, §§ 165-66).” 

 

(p. 245:) “The Court finds that the alleged violations of the Convention cannot therefore be attributed to France 

and Belgium. As regards the possible responsibility of Eurocontrol in this connection, the Court points out that since 

this international organisation is not a party to the Convention its responsibility cannot be engaged under the 

Convention (compare, among other authorities, Matthews, cited above, § 32, and Behrami and Saramati, cited 

above, § 144).” 

 

(p. 245:) “In the light of the foregoing, the Court concludes that the applicant’s complaints must be declared 

incompatible ratione personae with the provisions of the Convention (see, mutatis mutandis, Behrami and Saramati, 

§ 149).” 

18 

Association Biret and Co. & 

Association Biret International 

v. 15 EU Member States  

 

[App no 13762/04] 

2008 

(§25:) “Dans cette affaire, la Cour a relevé que la mesure en cause (la saisie en Irlande de l'aéronef loué par la 

société requérante, sur la base d'un règlement communautaire pris lui-même en application d'une résolution du 

Conseil de sécurité de l'ONU) avait été mise en œuvre par les autorités de l'Etat défendeur, sur son territoire 

national, à la suite d'une décision d'un ministre de cet Etat (Bosphorus, précité, § 137). Dans cette situation, la 

Cour n'a vu aucun problème touchant à sa compétence, notamment ratione personae, vis-à-vis de l'Etat irlandais. 

Elle a ensuite considéré que la protection des droits fondamentaux offerte par le droit communautaire était en 

principe « équivalente » à celle assurée par le mécanisme de la Convention, sauf si l'on constatait une « insuffisance 

manifeste » dans une affaire donnée. Elle a donc conclu dans cette affaire que la mesure litigieuse n'avait pas 

emporté violation de l'Article 1 du Protocole no 1 (Bosphorus, précité, § 165).” 

 

(§27:) “La Cour rappelle qu'elle a conclu dans son arrêt de grande Chambre en l'affaire Bosphorus, au terme d'une 

analyse approfondie des garanties en matière de droits fondamentaux mises en place par le droit communautaire, à 

https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Biret%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-90863%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Biret%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-90863%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Biret%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-90863%22]}
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une présomption de protection, par l'ordre juridique communautaire, des droits garantis par la Convention. Elle 

estime que la présente affaire ne fait apparaître aucune « insuffisance manifeste » dans la protection des droits 

fondamentaux qui pourrait renverser cette présomption (voir, mutatis mutandis, Coopérative des agriculteurs de 

Mayenne et coopérative laitière Maine-Anjou c. France (déc.), no 16231/04, 8 novembre 2006).” 

 

(§28:) “En conséquence, pour la Cour, on peut légitimement présumer en l'espèce que la France, en imposant la 

mesure d'embargo litigieuse à l'intérieur de ses frontières, ne s'est pas écartée des obligations qui lui incombaient 

au titre de la Convention lorsqu'elle a mis en œuvre celles qui résultaient de son appartenance à la Communauté 

européenne (Bosphorus, précité, § 165).” 

 

(§29:) “Il s'ensuit que cette partie de la requête est manifestement mal fondée et doit être rejetée en application de 

l'Article 35 §§ 3 et 4 de la Convention.” 

19 

K.R.S. v. the United Kingdom  

 

[App no 32733/08] 

2008 

(§45:) “The Court finds that this ruling must apply with equal force to the Dublin Regulation, created within the 

framework of the “third pillar” of the European Union. Returning an asylum seeker to another European Union 

Member State, Norway or Iceland according to the criteria set out in the Dublin Regulation, as is proposed in the 

present case, is the implementation of a legal obligation on the State in question which flows from its participation 

in the asylum regime created by that Regulation. The Court observes, though, that the asylum regime so created 

protects fundamental rights, as regards both the substantive guarantees offered and the mechanisms controlling 

their observance.”  

 

(§46:) “The Court notes that the present applicant is Iranian. On the evidence before it, Greece does not currently 

remove people to Iran (or Afghanistan, Iraq, Somalia or Sudan – see Nasseri above) so it cannot be said that there 

is a risk that the applicant would be removed there upon arrival in Greece, a factor which Lord Justice Laws 

regarded as critical in reaching his decision (see above).  In reaching this conclusion the Court would also note that 

the Dublin Regulation, under which such a removal would be effected, is one of a number of measures agreed in the 

field of asylum policy at the European level and must be considered alongside Member States' additional 

obligations under Council Directive 2005/85/EC and Council Directive 2003/9/EC to adhere to minimum standards 

in asylum procedures and to provide minimum standards for the reception of asylum seekers. The presumption must 

be that Greece will abide by its obligations under those Directives. In this connection, note must also be taken of the 

new legislative framework for asylum applicants introduced in Greece and referred to in the letters provided to the 

Court by the Agent of the Government of Greece through the United Kingdom Agent. In addition, if Greece were to 

recommence removals to Iran, the Dublin Regulation itself would allow the United Kingdom Government, if they 

considered it appropriate, to exercise their right to examine asylum applications under Article 3.2 of the 

Regulation.” 

 

(§52:) “For the above reasons, the United Kingdom would not breach its obligations under Article 3 of the 

Convention by removing the applicant to Greece. Accordingly, it is appropriate to lift the interim measure indicated 

https://hudoc.echr.coe.int/fre#{%22fulltext%22:[%22K.R.S.%22],%22itemid%22:[%22001-90500%22]}
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under Rule 39 of the Rules of Court and to reject the application as manifestly ill-founded pursuant to Article 35 §§ 

3 and 4 of the Convention.” 

20 

Bernard Connolly v. 15 EU 

Member States  

 

[App no 73274/01] 

2008 

(§24:) “La Cour estime qu'il convient d'examiner les griefs du requérant à la lumière des principes qu'elle a 

dégagés dans les affaires où elle a été amenée à rechercher si la responsabilité d'Etats parties à la Convention 

pouvait être engagée au regard de celle-ci en raison d'actions ou d'omissions tenant à l'appartenance de ces Etats à 

une organisation internationale. Ces principes ont été rappelés et développés en particulier dans les affaires 

Bosphorus (Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi dite « Bosphorus Airways » c. Irlande ([GC], 

no 45036/98, CEDH 2005‑VI), Behrami et Behrami c. France ((déc.) [GC], no 71412/01, 31 mai 2007) et Saramati 

c. Allemagne, France et Norvège ((déc.) [GC], no 78166/01, 31 mai 2007) et se trouvent également repris dans une 

décision récente de la Cour (Boivin c. 34 Etats membres du Conseil de l'Europe (déc.), no 73250/01, CEDH 2008-

...) qui portait, comme en l'espèce, sur un litige entre un fonctionnaire international et l'organisation internationale 

qui l'employait.” 

 

(§25:) “Pour autant que l'on puisse considérer que la protection des droits fondamentaux offerte par l'ordre 

juridique communautaire soit mise en doute en l'espèce, la Cour rappelle qu'elle a déjà admis que cette protection 

était « équivalente » à celle assurée par le mécanisme de la Convention (Bosphorus, précité, § 165); elle ne voit rien 

dans la présente affaire qui pourrait l'amener à une conclusion différente.” 

 

(§28:) “La Cour estime qu'en conséquence les violations alléguées de la Convention ne sauraient être imputées aux 

Etats mis en cause dans la présente affaire.” 

 

(§29:) “Quant à une responsabilité éventuelle de l'Union européenne, elle rappelle que cette organisation 

internationale n'a pas adhéré à la Convention et qu'elle ne peut donc voir sa responsabilité engagée au titre de 

celle-ci (voir, mutatis mutandis, Boivin c. 34 Etats membres du Conseil de l'Europe, précitée).” 

 

(§30:) “Au vu de ce qui précède, la Cour conclut que les griefs du requérant sont incompatibles ratione personae 

avec les dispositions de la Convention.” 

21 

Cooperatieve 

Producentenorganisatie van de 

Nederlandse Kokkelvisserij 

U.A v. The Netherlands 

 

[App no 13645/05] 

2009 

(p. 201:) “The nexus between a preliminary ruling by the ECJ under Article 234 of the EC Treaty and the domestic 

proceedings which give rise to it is obvious. It is the domestic court which, finding itself faced with a question of 

Community law to which it requires an answer in order to give a decision in a case pending before it, seeks the 

ECJ’s assistance in terms of its own choosing; the interpretation which the ECJ then gives of Community law is 

authoritative and cannot be ignored by the domestic court.” 

 

“However, as already noted, there is a presumption that a Contracting Party has not departed from the 

requirements of the Convention where it has taken action in compliance with legal obligations flowing from its 

membership of an international organisation to which it has transferred part of its sovereignty, as long as the 

relevant organisation is considered to protect fundamental rights, as regards both the substantive guarantees 

https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22connolly%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-90864%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22connolly%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-90864%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-91278%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-91278%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-91278%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-91278%22]}
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offered and the mechanisms controlling their observance, in a manner which can be considered at least equivalent 

to that for which the Convention provides. As a corollary, this presumption applies not only to actions taken by a 

Contracting Party but also to the procedures followed within such an international organisation and hence to the 

procedures of the ECJ. In that connection the Court also reiterates that such protection need not be identical to that 

provided by Article 6 of the Convention; the presumption can be rebutted only if, in the circumstances of a 

particular case, it is considered that the protection of Convention rights was manifestly deficient.” 

 

(p. 201:) “Consequently, the Court must examine whether, in the present case, the procedure before the ECJ was 

accompanied by guarantees which ensured equivalent protection of the applicant association’s rights. In that 

connection it gives weight to the possibility afforded by Rule 61 of the ECJ’s Rules of Procedure – a possibility 

which, in the light of the Advocate General’s opinion in Case C-212/06 Government of the French Community and 

Walloon Government v. Flemish Government, must be accepted as realistic and not merely theoretical – to order the 

reopening of the oral procedure after the Advocate General has read out his or her opinion, if it finds it necessary to 

do so. The Court also gives weight to the fact, apparent from the ECJ’s decision of 28 April 2004 in the present 

case, that a request for reopening submitted by one of the parties to the procedure is considered on its merits. In the 

present case, the ECJ found that the applicant association had submitted no precise information such as to suggest 

that it was either useful or necessary to reopen the procedure.” 

 

(p. 202:) “In the light of these considerations, the Court cannot find that the applicant association has shown that 

the protection afforded to it was “manifestly deficient” because it did not have an opportunity to respond to the 

opinion of the Advocate General. It has therefore failed to rebut the presumption that the procedure before the ECJ 

provided equivalent protection of its rights.” 

 

(p. 202:) “It follows that, in so far as it is directed against the Kingdom of the Netherlands, the application must be 

rejected as manifestly ill-founded, pursuant to Article 35 §§ 3 and 4 of the Convention.” 

22 

Emilio Gasparini v. Italy & 

Belgium  

 

[App no 10750/03] 

2009 

(§18:) “Enfin, dans l'affaire Cooperatieve Producentenorganisatie Van de Nederlandse Kokkelvisserij U.A. c. Pays-

Bas (no 13645/05, 20 janvier 2009), la Cour a précisé que la présomption de respect de la Convention par les Etats 

mis en cause s'appliquait non seulement aux actions commises par les Etats contractants eux-mêmes, mais 

également aux procédures suivies au sein de l'organisation internationale en question et, en particulier, aux 

procédures devant la CJCE. A cette occasion, elle a rappelé que la protection accordée aux droits fondamentaux 

par l'organisation ne devait pas nécessairement être identique à celle assurée par l'Article 6 de la Convention, et 

que la présomption ne pouvait être renversée dans le cadre d'une affaire donnée que si l'on estimait que la 

protection des droits garantis par la Convention était entachée d'une insuffisance manifeste.” 

 

(§19:) “La Cour déduit des principes rappelés ci-dessus que les Etats membres ont l'obligation, au moment où ils 

transfèrent une partie de leurs pouvoirs souverains à une organisation internationale à laquelle ils adhèrent, de 

veiller à ce que les droits garantis par la Convention reçoivent au sein de cette organisation une « protection 

https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22gasparini%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-92899%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22gasparini%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-92899%22]}
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équivalente » à celle assurée par le mécanisme de la Convention. En effet, la responsabilité d'un Etat partie à la 

Convention pourrait être mise en jeu au regard de celle-ci s'il s'avérait ultérieurement que la protection des droits 

fondamentaux offerte par l'organisation internationale concernée était entachée d'une « insuffisance manifeste » 

(Bosphorus, précité). En revanche, un Etat contractant ne peut se voir imputer une violation alléguée de la 

Convention à raison d'une décision ou d'une mesure émanant d'un organe d'une organisation internationale dont il 

est membre, dans la mesure où il n'a pas été établi ni même allégué que la protection des droits fondamentaux 

globalement offerte par ladite organisation internationale ne serait pas « équivalente » à celle assurée par la 

Convention et où l'Etat concerné n'est intervenu ni directement ni indirectement dans la commission de l'acte 

litigieux (Boivin, précitée).” 

 

(§20:) “La Cour constate qu'en l'espèce, contrairement à la situation dans les affaires Boivin et Connolly précitées, 

le requérant allègue expressément que le mécanisme de règlement des conflits du travail interne à l'OTAN n'accorde 

pas aux droits fondamentaux une protection « équivalente » à celle assurée par la Convention. En effet, l'intéressé 

conteste des caractéristiques intrinsèques à ce système, à savoir l'absence de publicité des débats devant la 

Commission de recours de l'OTAN, prévue par l'Article 4.71 de l'annexe IX au règlement applicable, ainsi que la 

procédure de nomination des membres de cette Commission telle que décrite par l'Article 4.11 du même instrument 

(voir la partie « Droit international pertinent » ci-dessus). Dès lors, contrairement aux affaires Boivin et Connolly, 

où il n'y avait pas lieu de se livrer à un tel examen puisque les requérants mettaient en cause, non pas une lacune 

structurelle du mécanisme interne concerné, mais une décision particulière prise par l'organe compétent de 

l'organisation internationale en cause, la Cour considère qu'il lui faut rechercher si le mécanisme de règlement des 

conflits contesté dans la présente affaire, à savoir la voie de recours devant la CROTAN, est entaché d'une « 

insuffisance manifeste », ce qui renverserait en l'espèce la présomption de respect par les Etats défendeurs de leurs 

obligations au titre de la Convention.” 

 

(§21:) “La Cour estime qu'elle doit examiner la question en tenant compte des principes développés dans sa 

jurisprudence concernant les juridictions nationales des Etats défendeurs. A cet égard, elle observe cependant que 

son contrôle en vue de déterminer si la procédure devant la CROTAN, organe d'une organisation internationale 

ayant une personnalité juridique propre et non partie à la Convention, est entachée d'une insuffisance manifeste est 

nécessairement moins ample que le contrôle qu'elle exerce au regard de l'Article 6 sur les procédures devant les 

juridictions internes des Etats membres de la Convention, lesquels se sont obligés à en respecter les dispositions. 

Pour la Cour, il lui faut en réalité déterminer si, au moment où ils ont adhéré à l'OTAN et lui ont transféré certains 

pouvoirs souverains, les Etats défendeurs ont pu, de bonne foi, estimer que le mécanisme de règlement des conflits 

du travail interne à l'OTAN n'était pas en contradiction flagrante avec les dispositions de la Convention.” 

 

(§27:) “Compte tenu de ce qui précède, la Cour estime que les deux Etats mis en cause ont pu à bon droit 

considérer, au moment où ils ont approuvé le règlement sur le personnel civil et ses annexes par l'intermédiaire de 

leurs représentants permanents siégeant au Conseil de l'Atlantique Nord, que les dispositions régissant la procédure 
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devant la CROTAN satisfaisaient aux exigences du procès équitable. Aucun élément susceptible de contredire ce 

constat n'a été porté à la connaissance de la Cour. Elle en conclut que la protection offerte au requérant en l'espèce 

par le mécanisme de règlement interne des conflits de l'OTAN n'était donc pas entachée d'une « insuffisance 

manifeste » au sens donné à ce terme dans l'arrêt Bosphorus, particulièrement dans le contexte spécifique d'une 

organisation telle que l'OTAN. Dès lors, elle considère que le requérant n'est pas fondé à faire grief à l'Italie et à la 

Belgique d'avoir souscrit à un système contraire à la Convention, et que la présomption de respect de celle-ci par 

ces deux Etats n'a pas été renversée. 

 

(§28:) Il s'ensuit que les griefs du requérant sont manifestement mal fondés et doivent être rejetés en application de 

l'Article 35§§3 et 4 de la Convention” 

23 

Rambus Inc. v. Germany 

 

[App no 40382/04] 

 

2009 

p. 6: “The Court observes, at the outset, that it might be questioned whether the present application, concerning 

procedural shortcomings within an international tribunal, falls within its jurisdiction at all. According to the 

European Patent Convention, a European patent has in each of the Contracting States for which it is granted the 

effect of a national patent granted by that State. However, beside this international instrument the national 

protection mechanisms still exist. Both the international and the national mechanisms provide their own system of 

judicial protection. It is for the patentee to decide to which system he wants to submit. Against this background the 

Court finds that the question arises whether it is competent at all to examine complaints about an international 

system of patent protection which the applicant voluntarily submitted to with all its advantages and disadvantages. 

With regard to Article 1 of Protocol No. 1, the Court notes that it might be questioned whether the applicant 

company has exhausted domestic remedies in this respect. Moreover, the applicant gave no explanation why he 

brought this action exclusively against Germany although he had not opted to apply for a German national patent. 

Nevertheless and assuming jurisdiction in this respect, the Court will examine the complaint in the light of the 

principles established in cases in which it was called upon to answer the question whether the Member States of the 

Convention could be held responsible under the Convention for acts or omissions following from their membership 

of an international organisation. These principles have been recalled and developed in particular in the cases of 

Bosphorus (Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland [GC], no. 45036/98, ECHR 2005-

VI), Behrami and Behrami and Saramati (see Behrami and Behrami v. France…” 

 

p. 7: “…and Saramati v. Germany, France and Norway (dec.) [GC], no. 71412/01 and 78166/01, 31 May 2007). In 

Bosphorus (cited above, §§ 152-153), the Court held that, while a State was not prohibited by the Convention from 

transferring sovereign power to an international organisation in order to pursue cooperation in certain fields of 

activity, the State remained responsible under Article 1 of the Convention for all acts and omissions of its organs. 

However, where such State action was taken in compliance with international legal obligations flowing from its 

membership of an international organisation and where the relevant organisation protected fundamental rights in a 

manner which could be considered at least equivalent to that which the Convention provides, a presumption arose 

that the State had not departed from the requirements of the Convention. Such presumption could be rebutted, if in 

the circumstances of a particular case, it was considered that the protection of Convention rights was manifestly 

file:///C:/Users/chris/Downloads/RAMBUS%20INC.%20v.%20GERMANY%20(1).pdf
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deficient: in such a case, the interest of international cooperation would be outweighed by the Convention’s role as 

a “constitutional instrument of European public order” in the field of human rights (ibid., §§ 155-156). In Behrami 

and Behrami and Saramati the Court found that, unlike the situation in Bosphorus (where the impugned act had 

been carried out by the respondent State authorities), the impugned acts and omissions of an international security 

force and a subsidiary organ of the United Nations could not be attributed to the respondent States and, moreover, 

did not take place on the territory of those States or by virtue of a decision of their authorities. Furthermore, there 

existed, in any event, a fundamental distinction between the nature of the international organisation and of the 

international cooperation with which the Court was concerned in Bosphorus and those in these cases. Therefore, the 

Court declared the applications incompatible ratione personae with the provisions of the Convention (see Behrami 

and Behrami and Saramati, cited above, §§ 151-152). The Court has taken up these principles in two recent 

decisions concerning labour conflicts between international civil servants and the employing international 

organisations. In these cases the Court held that in reality the complaints of the applicants were directed against the 

decisions taken by the respective international judicial organs in the context of labour conflicts located solely within 

the internal legal system of the international organisations involved and that the respondent States had neither 

directly nor indirectly intervened in the proceedings before these judicial organs (see Boivin v. 34 Member States of 

the Council of Europe (dec.), no. 73250/01, 9 September 2008; Connolly v. 15 Member States of the European 

Union (dec.), no. 73274/01, 9 December 2008). Against this background the Court found that there was no action or 

omission of the respondent States or their organs capable of initiating their responsibility under the Convention and 

declared the applications incompatible ratione…”  

 

p. 8: “….personae with the provisions of the Convention (see Boivin and Connolly, both cited above; see also, 

mutatis mutandis, La société Etablissement Biret et CIE S.A. v. 15 Member States of the European Union (dec.), no. 

13762/04, 9 December 2008). In the present case, the Court finds that German authorities have neither intervened 

in the proceedings before the EPO nor, unlike the situation in Bosphorus, taken any subsequent measures of 

implementation. Admittedly, the grant of a European Patent as well as its revocation in opposition proceedings have 

direct effects within the legal system of Germany as well as of all other Contracting States of the European Patent 

Convention. However, even assuming therefore the applicability of the Bosphorus case-law to the present case, the 

applicant did not put forward any arguments to depart from the Federal Constitutional Court’s finding that the 

protection of fundamental rights within the framework of the European Patent Organisation was in general 

equivalent to the standard of the German Constitution. The latter was in accordance with the Commission’s finding 

that the European Patent Convention provides for equivalent protection as regards the Convention (see Lenzing AG 

v. Germany, no. 39025/97, Commission decision of 9 September 1998, unreported). In the Court’s view, the instant 

case does not disclose a manifest deficiency in the protection of Convention rights capable of rebutting such a 

presumption. It follows that this part of the application is manifestly ill-founded and should be rejected in 

accordance with Article 35 §§ 3 and 4 of the Convention.” 

24 
Luis Maria Lopez Cifuentes v. 

Spain 
2009 

§25: “La Cour observe que la particularité de la présente affaire tient au fait que la requête est dirigée contre l’État 

défendeur en sa qualité d’État du siège permanent de l’organisation internationale en cause. Aux termes de l’article 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2218754/06%22],%22itemid%22:[%22001-93839%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2218754/06%22],%22itemid%22:[%22001-93839%22]}
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[App no 18754/06] 
4 de l’Accord de siège signé entre l’Espagne et le COI en 1989, l’Espagne reconnait au COI l’immunité de toute 

juridiction pénale, civile ou administrative (voir la partie « Droit pertinent » ci-dessus). La Cour estime néanmoins 

que cette circonstance ne saurait justifier l’application des principes autres que ceux dégagés dans les affaires 

Boivin et Connolly, où était en cause l’éventuelle responsabilité individuelle et collective des États contractants au 

regard de la Convention du fait de leur appartenance en tant qu’États membres à l’organisation internationale en 

question (à savoir Eurocontrol et l’Union européenne respectivement). Elle estime que les conclusions auxquelles 

elle est parvenue dans ces affaires sont transposables à la situation dans laquelle un État partie à la Convention a 

accepté la présence d’une organisation internationale sur son territoire (voir, mutatis mutandis, Berić et autres c. 

Bosnie-Herzégovine (déc.), nos 36357/04, 36360/04, 38346/04, 41705/04, 45190/04, 45578/04, 45579/04, 45580/04, 

91/05, 97/05, 100/05, 101/05, 1121/05, 1123/05, 1125/05, 1129/05, 1132/05, 1133/05, 1169/05, 1172/05, 1175/05, 

1177/05, 1180/05, 1185/05, 20793/05 et 25496/05, CEDH 2007‑..., où étaient en cause les actes du Haut 

Représentant pour la Bosnie-Herzégovine, dont l’autorité se fondait sur les résolutions du Conseil de sécurité des 

Nations Unies ; Galić c. Pays-Bas (déc.), no 22617/07, 9 juin 2009, et Blagojević c. Pays-Bas (déc.), no 49032/07, 9 

juin 2009, concernant la procédure devant le Tribunal pénal international pour l’ex-Yougoslavie, créé par une 

résolution du Conseil de sécurité des Nations Unies et ayant son siège sur le territoire des Pays-Bas).” 

 

§27: “La Cour constate qu’en réalité les doléances du requérant sont essentiellement dirigés contre la procédure 

disciplinaire engagée à son encontre au sein du COI. Elle note par ailleurs que le requérant, se prévalant du 

système interne mis en place par l’organisation, a contesté la sanction disciplinaire infligée à son encontre devant 

le TAOIT. Aux termes de l’article 2 de son Statut, celui-ci connaît en effet des requêtes formées par les 

fonctionnaires ou les anciens fonctionnaires du Bureau international du Travail et des autres organisations 

internationales qui ont reconnu sa compétence juridictionnelle. Tel est le cas du COI, qui a reconnu, par une lettre 

du 19 septembre 2003, la compétence du TAOIT pour statuer sur les litiges entre l’organisation et son personnel, 

cette question ne relevant pas de l’accord de siège entre le COI et l’Espagne en vigueur au moment des faits.” 

 

§28: “La Cour souligne que les décisions litigieuses ont été prises par une organisation internationale échappant à 

la juridiction de l’État défendeur, dans le cadre d’un conflit de travail qui s’inscrit entièrement dans l’ordre 

juridique de cette organisation, laquelle possède une personnalité juridique distincte de celle de ses États membres, 

y compris l’État du siège.” 

 

§29: “La Cour estime qu’en conséquence les violations alléguées de la Convention relatives à la procédure 

disciplinaire au sein du COI ne sauraient être imputées à l’État mis en cause dans la présente affaire. Quant à une 

responsabilité éventuelle du COI à cet égard, elle rappelle que cette organisation internationale n’a pas adhéré à la 

Convention et qu’elle ne peut donc voir sa responsabilité engagée au titre de celle-ci (voir, mutatis mutandis, par 

exemple, Stephens c. Chypre, Turquie et les Nations Unies (déc.), no 45267/06, 11 décembre 2008).” 

 

§30: “Au vu de ce qui précède, la Cour conclut que cette partie de la requête est incompatible ratione personae 
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avec les dispositions de la Convention (voir, mutatis mutandis, Boivin, décision précitée).” 

 

§31: “Pour autant que le requérant se plaint de la décision du juge social no 12 de Madrid du 21 novembre 2006 

déclarant l’absence de compétence des tribunaux espagnols, la Cour observe que le requérant ne l’a informée de 

cette décision que le 16 mars 2009, soit au-delà du délai de six mois prévu à l’article 35 § 1 de la Convention. En 

tout état de cause, elle estime que ce grief est manifestement mal fondé. En effet, les restrictions de l’accès aux 

juridictions espagnoles pour régler le différend de l’intéressé avec le COI ne sauraient être considérées comme 

ayant porté atteinte à la substance même de son « droit à un tribunal » ou comme ayant été disproportionnées sous 

l’angle de l’article 6 § 1 de la Convention (Waite et Kennedy, précité, § 73).” 

25 

Robert Stapleton v. Ireland  

 

[App no 56588/07] 

2010 

§26: “However, the Court does not consider that the facts of the present case disclose substantial grounds for 

believing that there would be a real risk that the applicant would be exposed to such a “flagrant denial” of his 

Article 6 rights in the United Kingdom. The Court notes, in this regard, that the United Kingdom is a Contracting 

Party and that, as such, it has undertaken to abide by its Convention obligations and to secure to everyone within its 

jurisdiction the rights and freedoms defined therein, including those guaranteed by Article 6. It has incorporated the 

Convention’s provisions into domestic law by virtue of the Human Rights Act 1998. As regards the applicant’s 

central complaint concerning the alleged risk of an unfair trial by reason of inordinate delay, the Court’s 

jurisprudence has accepted that delay in prosecuting a crime does not, necessarily and of itself, render criminal 

proceedings unfair under Article 6 (see, for example, Sawoniuk v. the United Kingdom (dec.), no. 63716/00, ECHR 

2001-VI, and Massey v. the United Kingdom (dec.), no. 14399/02, 8 April 2003).” 

 

§27: “The Court also rejects the applicant’s suggestion that the executing or surrendering State should go beyond 

the examination of a “flagrant denial” and determine whether there has been established a real risk of unfairness in 

the criminal proceedings in the issuing State (the United Kingdom, in this case). It does so for the following 

reasons.” 

 

§28: “Firstly, such an approach would run counter to the principles established in Soering (cited above) and 

confirmed by the subsequent jurisprudence of this Court (see, for example, Mamatkulov and Askarov, cited above).” 

 

§32: “Having regard to the above, the Court rejects the applicant’s complaints under Article 6 of the Convention as 

manifestly ill-founded pursuant to Article 35 §§ 3 and 4 of the Convention.” 

 

§33: “In view of the conclusion that his surrender to the United Kingdom would not violate his rights under Article 

6 of the Convention, the applicant’s absconding from Ireland to avoid that surrender cannot be considered to give 

rise to an issue under Article 8 of the Convention and Article 2 of Protocol No. 4. Accordingly, the Court also 

rejects these complaints as manifestly ill-founded pursuant to Article 35 §§ 3 and 4 of the Convention.”  

26 
M.S.S. v. Belgium & Greece  

 
2011 

§338: “The Court notes the reference to the Bosphorus judgment by the Government of the Netherlands in their 

observations lodged as third-party interveners (see paragraph 330 above). The Court reiterated in that case that the 

file:///C:/Users/chris/Downloads/001-98811%20(1).pdf
https://www.asylumlawdatabase.eu/sites/default/files/aldfiles/CASE%20OF%20M.S.S.%20v.%20BELGIUM%20AND%20GREECE_0.pdf
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[App no 30696/09] Convention did not prevent the Contracting Parties from transferring sovereign powers to an international 

organisation for the purposes of cooperation in certain fields of activity (see Bosphorus, cited above, §152). The 

States nevertheless remain responsible under the Convention for all actions and omissions of their bodies under 

their domestic law or under their international legal obligations (ibid., §153). State action taken in compliance with 

such legal obligations is justified as long as the relevant organisation is considered to protect fundamental rights in 

a manner which can be considered at least equivalent to that for which the Convention provides. However, a State 

would be fully responsible under the Convention for all acts falling outside its strict international legal obligations, 

notably where it exercised State discretion (ibid., §§155-57). The Court found that the protection of fundamental 

rights afforded by Community law was equivalent to that provided by the Convention system (ibid., §165). In 

reaching that conclusion it attached great importance to the role and powers of the ECJ – now the CJEU – in the 

matter, considering in practice that the effectiveness of the substantive guarantees of fundamental rights depended 

on the mechanisms of control set in place to ensure their observance (ibid., § 160). The Court also took care to limit 

the scope of the Bosphorus judgment to Community law in the strict sense – at the time the “first pillar” of 

European Union law (ibid., §72).” 

 

§339: “The Court notes that Article 3 § 2 of the Dublin Regulation provides that, by derogation from the general 

rule set forth in Article 3 § 1, each Member State may examine an application for asylum lodged with it by a third-

country national, even if such examination is not its responsibility under the criteria laid down in the Regulation. 

This is the so-called “sovereignty” clause. In such a case the State concerned becomes the Member State 

responsible for the purposes of the Regulation and takes on the obligations associated with that responsibility.”  

 

§340: “The Court concludes that, under the Regulation, the Belgian authorities could have refrained from 

transferring the applicant if they had considered that the receiving country, namely Greece, was not fulfilling its 

obligations under the Convention. Consequently, the Court considers that the impugned measure taken by the 

Belgian authorities did not strictly fall within Belgium’s international legal obligations. Accordingly, the 

presumption of equivalent protection does not apply in this case.” 

 

§360: “Having regard to the above considerations, the Court finds that the applicant’s transfer by Belgium to 

Greece gave rise to a violation of Article 3 of the Convention.” 

27 

Al-Jedda v. the United 

Kingdom  

 

[App no 27021/08] 

2011 

§105: “The Court does not consider that the language used in this Resolution indicates unambiguously that the 

Security Council intended to place member States within the Multinational Force under an obligation to use 

measures of indefinite internment without charge and without judicial guarantees, in breach of their undertakings 

under international human rights instruments including the Convention. Internment is not explicitly referred to in 

the Resolution. In paragraph 10, the Security Council decides that the Multinational Force shall have authority “to 

take all necessary measures to contribute to the maintenance of security and stability in Iraq in accordance with the 

letters annexed”, which, inter alia, set out the Multinational Force’s tasks. Internment is listed in US Secretary of 

State Powell’s letter, as an example of the “broad range of tasks” which the Multinational Force stood ready to 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-105612%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-105612%22]}
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undertake. In the Court’s view, the terminology of the Resolution appears to leave the choice of the means to 

achieve this end to the member States within the Multinational Force. Moreover, in the Preamble, the commitment 

of all forces to act in accordance with international law is noted. It is clear that the Convention forms part of 

international law, as the Court has frequently observed (see, for example, Al-Adsani v. the United Kingdom [GC], 

no. 35763/97, § 55, ECHR 2001‑XI). In the absence of clear provision to the contrary, the presumption must be that 

the Security Council intended States within the Multinational Force to contribute towards the maintenance of 

security in Iraq while complying with their obligations under international human rights law.” 

 

§109: “In conclusion, therefore, the Court considers that United Nations Security Council Resolution 1546, in 

paragraph 10, authorised the United Kingdom to take measures to contribute to the maintenance of security and 

stability in Iraq. However, neither Resolution 1546 nor any other United Nations Security Council resolution 

explicitly or implicitly required the United Kingdom to place an individual whom its authorities considered to 

constitute a risk to the security of Iraq in indefinite detention without charge. In these circumstances, in the absence 

of a binding obligation to use internment, there was no conflict between the United Kingdom’s obligations under the 

Charter of the United Nations and its obligations under Article 5§1 of the Convention.” 

 

§110: “In these circumstances, where the provisions of Article 5 § 1 were not displaced and none of the grounds for 

detention set out in sub-paragraphs (a) to (f) applied, the Court finds that the applicant’s detention constituted a 

violation of Article 5§1 of the Convention.” 

28 

Ullens de Schooten & Rezabek 

v. Belgium  

 

[App nos 3989/07 & 38353/07] 

2011 

§56: “The Court first observes that, under the third paragraph of Article 234 of the Treaty establishing the 

European Community (former Article 177 and, since 1 December 2009, Article 267 of the Treaty on the Functioning 

of the European Union), when a question concerning, in particular, the interpretation of the Treaty is raised in a 

case pending before a national court or tribunal against whose decisions there is no judicial remedy under national 

law – such as, in the present case, the Court of Cassation and the Conseil d’Etat –, that court or tribunal is required 

to bring the matter before the Court of Justice for a preliminary ruling. However, this obligation is not absolute. It 

transpires from the Cilfit caselaw of the Court of Justice that it is for the national courts against whose decisions 

there is no judicial remedy under national law, like other national courts, to decide “whether a decision on a 

question of Community law is necessary to enable them to give judgment”. The Cilfit judgment states in this 

connection that, accordingly, they are not obliged to refer a question concerning the interpretation of Community 

law raised before them if they establish that the question “is irrelevant”, that “the Community provision in question 

has already been interpreted by the Court [of Justice]” or that “the correct application of Community law is so 

obvious as to leave no scope for any reasonable doubt” (see paragraph 34 above).” 

 

§67: “In conclusion, having regard to the reasons given by the Court of Cassation and the Conseil d’Etat in support 

of their refusal to grant the applicants’ requests to refer to the Court of Justice preliminary questions on the 

interpretation of Community law that they had submitted in the course of the proceedings before those courts, and 

considering those proceedings as a whole, the Court finds that there has been no violation of the applicants’ right to 

file:///C:/Users/chris/Downloads/001-108382%20(1).pdf
file:///C:/Users/chris/Downloads/001-108382%20(1).pdf
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a fair hearing within the meaning of Article 6 § 1 of the Convention.” 

29 

Irini Lechouritou & Others v. 

Germany and 26 other EU 

Member States  

 

[App no 37937/07] 

2012 

(§11:) “La Cour note d’emblée que les requérants ont non seulement dirigé la présente requêtes contre les 27 Etats 

membres de l’Union européenne, mais aussi contre «la Communauté européenne» elle-même. Elle note cependant 

que l’Union européenne n’a à ce jour pas adhéré à la Convention. Partant, cette partie de la requête est 

incompatible ratione personae avec les dispositions de la Convention au sens de l’Article 35§3(a) (voir 

Cooperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. c. Pays-Bas (déc.), no 13645/05, 

CEDH 2009) et doit être rejeté en application de l’Article 35§4.” 

 

(§12:) “Dans la mesure où la requête est dirigée contre les 27 Etats membres de l’Union européenne, la Cour note 

que la question se pose de savoir si et dans quelle mesure ces Etats peuvent être tenus responsables de l’arrêt de la 

Cour de Justice. Elle n’estime cependant pas nécessaire de se prononcer sur cette question car cette partie de la 

requête doit de toute manière être rejetée pour d’autres raisons.” 

 

(§13:) “La Cour relève, en effet, que les requérants contestent essentiellement la manière dont la Cour de Justice a 

interprété la Convention de Bruxelles et notamment les Articles 1 et 5, points 3 et 4, de celle-ci. Or, d’après une 

jurisprudence de la Cour bien établie, il incombe au premier chef aux autorités nationales, et plus particulièrement 

aux cours et tribunaux, d’interpréter et d’appliquer le droit interne (voir, mutatis mutandis, Brualla Gómez de la 

Torre c. Espagne, 19 décembre 1997, § 31, Recueil des arrêts et décisions 1997‑VIII, et Waite et Kennedy c. 

Allemagne [GC], no 26083/94, § 54, CEDH 1999-I). Dès lors, puisque les organes judiciaires de l’Union 

européenne sont spécialisés pour interpréter et appliquer le droit communautaire, le rôle de la Cour se limite à 

vérifier la compatibilité avec la Convention des effets de telles décisions (cf. Bosphorus Hava Yolları Turizm ve 

Ticaret Anonim Şirketi c. Irlande [GC], no 45036/98, § 143, CEDH 2005‑VI).” 

 

(§14:) “La Cour observe que la Cour de Justice, compétente pour interpréter la Convention de Bruxelles en vertu 

du Protocole du 3 juin 1971 (voir « Le Droit communautaire pertinent »), a amplement motivé son arrêt et a exposé 

de manière circonstanciée pourquoi l’action des requérants devant les juridictions grecques ne tombait pas sous le 

coup de cette convention. Rien ne permet de dire que l’interprétation des dispositions de la Convention de Bruxelles 

par la Cour de Justice était entachée de considérations arbitraires ou manifestement déraisonnables, ce qui 

pourrait amener la Cour à constater une violation de la Convention.” 

 

(§15:) “Il s’ensuit que ce grief est manifestement mal fondé et doit être rejeté en application de l’Article 35 §§ 3 (a) 

et 4 de la Convention.” 

 

(§16:) “En ce qui concerne le grief tiré de l’Article 1 du Protocole no 1 et dans la mesure où les requérants 

semblent aussi se plaindre de l’impossibilité d’obtenir des indemnisations de la République fédérale d’Allemagne et 

de la reconnaissance, par la Cour suprême spéciale de Grèce, de l’immunité de juridiction à l’Etat allemand, la 

Cour, compte tenu de l’ensemble des éléments en sa possession, et dans la mesure où elle est compétente pour 

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2237937/07%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-110476%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2237937/07%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-110476%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2237937/07%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22,%22DECISIONS%22],%22itemid%22:[%22001-110476%22]}
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connaître des allégations formulées, ne relève aucune apparence de violation des droits et libertés garantis par la 

Convention ou ses Protocoles (voir, en particulier, Sfountouris et autres, décision précitée).” 

 

(§17:) “Il s’ensuit que ces griefs sont manifestement mal fondés et doivent être rejetés en application de l’Article 

35§§3(a) et 4 de la Convention.” 

30 

Nada v. Switzerland  

 

[App no 10593/08] 

2012 

§176: “The Court observes that Switzerland did not become a member of the United Nations until 10 September 

2002: it had thus adopted the Taliban Ordinance of 2 October 2000 before even becoming a member of that 

organisation, whereas it was already bound by the Convention. Similarly, it had implemented at domestic level the 

entry-and-transit ban concerning the applicant, as required by Resolution 1390 (2002) of 16 January 2002 (see 

paragraph 74 above), on 1 May of that year by the amendment of Article 4a of the Taliban Ordinance. The Court 

acknowledges that this Resolution, particularly in the light of paragraph 2, was addressed to “all States” and not 

only the members of the United Nations. However, the Court observes that the United Nations Charter does not 

impose on States a particular model for the implementation of the resolutions adopted by the Security Council under 

Chapter VII. Without prejudice to the binding nature of such resolutions, the Charter in principle leaves to United 

Nations member States a free choice among the various possible models for transposition of those resolutions into 

their domestic legal order. The Charter thus imposes on States an obligation of result, leaving them to choose the 

means by which they give effect to the resolutions (see to the same effect, mutatis mutandis, the Kadi judgment of the 

CJEC, § 298, paragraph 86 above).” 

 

§177: “In the present case, the applicant mainly challenged the Swiss entry-and-transit ban imposed on him in 

particular through the implementation of Resolution 1390 (2002). Whilst paragraph 2(b) of that Resolution required 

States to take such measures, it stated that the ban did “not apply where entry or transit [was] necessary for the 

fulfilment of a judicial process ...” (see paragraph 74 above). In the Court’s view, the term “necessary” was to be 

construed on a case-by-case basis.” 

 

§178: “In addition, in paragraph 8 of Resolution 1390 (2002), the Security Council “[urged] all States to take 

immediate steps to enforce and strengthen through legislative enactments or administrative measures, where 

appropriate, the measures imposed under domestic laws or regulations against their nationals and other individuals 

or entities operating on their territory ...” (see paragraph 74 above). The wording “where appropriate” also had 

the effect of affording the national authorities a certain flexibility in the mode of implementation of the Resolution.” 

 

§179: “Lastly, the Court would refer to the motion by which the Foreign Policy Commission of the Swiss National 

Council requested the Federal Council to inform the United Nations Security Council that it would no longer 

unconditionally be applying the sanctions prescribed against individuals under the counterterrorism resolutions 

(see paragraph 63 above). Even though that motion was drafted in rather general terms, it can nevertheless be said 

that the applicant’s case was one of the main reasons for its adoption. In any event, in the Court’s view, the Swiss 

Parliament, in adopting that motion, was expressing its intention to allow a certain discretion in the application of 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-113118%22]}
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the Security Council’s counterterrorism resolutions.” 

 

§180: “In view of the foregoing, the Court finds that Switzerland enjoyed some latitude, which was admittedly 

limited but nevertheless real, in implementing the relevant binding resolutions of the United Nations Security 

Council.” 

 

§198: “Having regard to all the circumstances of the present case, the Court finds that the restrictions imposed on 

the applicant’s freedom of movement for a considerable period of time did not strike a fair balance between his right 

to the protection of his private and family life, on the one hand, and the legitimate aims of the prevention of crime 

and the protection of Switzerland’s national security and public safety, on the other. Consequently, the interference 

with his right to respect for private and family life was not proportionate and therefore not necessary in a 

democratic society.” 

 

§199: “In view of the foregoing, the Court dismisses the Government’s preliminary objection that the application 

was incompatible ratione materiae with the Convention and, ruling on the merits, finds that there has been a 

violation of Article 8 of the Convention. Having regard to that conclusion, and notwithstanding that the applicant’s 

allegation that the addition of his name to the list annexed to the Taliban Ordinance also impugned his honour and 

reputation constitutes a separate complaint, the Court finds that it does not need to examine that complaint 

separately.” 

31 

Djokaba Lambi Longa v. The 

Netherlands  

 

[App no 33917/12] 

2012 

§64: “Unlike the applicant in Galić v. the Netherlands (dec.), no. 22617/07, 9 June 2009, the present applicant was 

not complaining about an act or omission imputable to any international body. The International Criminal Court, he 

submitted, had acknowledged that it no longer had any valid title for his detention; it continued to hold him solely 

for the purposes of the asylum proceedings pending in the Netherlands. It was the Government of the Netherlands 

which had so far prevented his transfer into their custody, by sending to the International Criminal Court notes 

verbales requiring his continued detention on its premises, by refusing even to discuss his transfer into their custody, 

and by refusing to intervene on his behalf to end his detention. This confirmed, however, that his continued detention 

was the direct and unequivocal result of acts and omissions imputable to the Netherlands.” (applicant’s 

submissions). 

 

§77: “It is the applicant’s position that protection of his fundamental rights appropriate to his detention situation is 

unavailable.” 

 

§78: “The Court has already found, as did the Administrative Jurisdiction Division of the Council of State, that the 

applicant’s detention had a basis in the provisions of international law governing the functioning of the 

International Criminal Court and binding also on the Netherlands.” 

 

§79: “The Court observes that the International Criminal Court has powers under Rules 87 and 88 of its Rules of 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-114056%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-114056%22]}
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Procedure and Evidence to order protective measures, or other special measures, to ensure that the fundamental 

rights of witnesses are not violated. It points out that the Trial Chamber actually made use of these powers in its 

decision of 4 July 2011 (see paragraph 18 above).” 

 

§80: “It cannot be decisive that the orders given by the Trial Chamber in using its said powers will not necessarily 

result in the applicant’s release from detention by the authorities of the Democratic Republic of the Congo, as the 

applicant appears to suggest. The Convention does not impose on a State that has agreed to host an international 

criminal tribunal on its territory the burden of reviewing the lawfulness of deprivation of liberty under 

arrangements lawfully entered into between that tribunal and States not party to it.” 

 

§84: “It follows that the application is incompatible ratione personae with the provisions of the Convention within 

the meaning of Article 35§3 (a) and must be rejected in accordance with Article 35§4.” 

32 

Michaud v. France  

 

[App no 12323/11] 

2013 

§102: “The Court reiterates that absolving the Contracting States completely from their Convention responsibility 

where they were simply complying with their obligations as members of an international organisation to which they 

had transferred a part of their sovereignty would be incompatible with the purpose and object of the Convention: 

the guarantees of the Convention could be limited or excluded at will, thereby depriving it of its peremptory 

character and undermining the practical and effective nature of its safeguards. In other words, the States remain 

responsible under the Convention for the measures they take to comply with their international legal obligations, 

even when those obligations stem from their membership of an international organisation to which they have 

transferred part of their sovereignty (see Bosphorus, cited above, § 154).” 

 

§103: “It is true, however, that the Court has also held that action taken in compliance with such obligations is 

justified where the relevant organisation protects fundamental rights, as regards both the substantive guarantees 

offered and the mechanisms controlling their observance, in a manner which can be considered at least equivalent – 

that is to say not identical but “comparable” – to that for which the Convention provides (it being understood that 

any such finding of “equivalence” could not be final and would be susceptible to review in the light of any relevant 

change in fundamental rights protection). If such equivalent protection is considered to be provided by the 

organisation, the presumption will be that a State has not departed from the requirements of the Convention when it 

does no more than implement legal obligations flowing from its membership of the organisation. 

 

However, a State will be fully responsible under the Convention for all acts falling outside its strict international 

legal obligations, notably where it has exercised State discretion (see M.S.S. v. Belgium and Greece, cited above, § 

338). In addition, any such presumption can be rebutted if, in the circumstances of a particular case, it is considered 

that the protection of Convention rights was manifestly deficient. In such cases, the interest of international 

cooperation would be outweighed by the Convention’s role as a “constitutional instrument of European public 

order” in the field of human rights (see Bosphorus, cited above, §§ 152-58, and also, among other authorities, 

M.S.S. v. Belgium and Greece, cited above, §§ 338-40).” 

https://hudoc.echr.coe.int/eng?i=001-115055#{%22languageisocode%22:[%22ENG%22],%22appno%22:[%2212323/11%22],%22documentcollectionid2%22:[%22CHAMBER%22],%22itemid%22:[%22001-115377%22]}
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§104: “This presumption of equivalent protection is intended, in particular, to ensure that a State Party is not faced 

with a dilemma when it is obliged to rely on the legal obligations incumbent on it as a result of its membership of an 

international organisation which is not party to the Convention and to which it has transferred part of its 

sovereignty, in order to justify its actions or omissions arising from such membership vis-à-vis the Convention. It 

also serves to determine in which cases the Court may, in the interests of international cooperation, reduce the 

intensity of its supervisory role, as conferred on it by Article 19 of the Convention, with regard to observance by the 

States Parties of their engagements arising from the Convention. It follows from these aims that the Court will 

accept such an arrangement only where the rights and safeguards it protects are given protection comparable to 

that afforded by the Court itself. Failing that, the State would escape all international review of the compatibility of 

its actions with its Convention commitments.” 

 

§105: “Concerning the protection of fundamental rights afforded by the European Union, the Court found in the 

Bosphorus judgment (cited above, §§ 160-65) that it was in principle equivalent to that of the Convention system.” 

 

§106: “To reach that conclusion, it firstly noted that the European Union offered equivalent protection of the 

substantive guarantees, noting that at the relevant time respect for fundamental rights had become a condition of the 

legality of Community acts, and that in its deliberations the Court of Justice of the European Communities referred 

extensively to Convention provisions and to this Court’s jurisprudence (see Bosphorus, cited above, § 159). A 

fortiori since 1 December 2009, the date of entry into force of Article 6 (amended) of the Treaty on European Union, 

which gave the Charter of Fundamental Rights of the European Union the force of law and made fundamental 

rights, as guaranteed by the Convention and as they resulted from the constitutional traditions common to the 

member States, general principles of European Union law.” 

 

§107: “The Court then considered whether the same could be said of the machinery for monitoring respect for 

fundamental rights.” 

 

§108: “It noted that private individuals had only limited access to the Court of Justice: actions for failure to fulfil 

Treaty obligations (initially provided for in Articles 169 and 170 of the Treaty establishing the European 

Community) were not open to them, access to annulment actions and actions for failure to perform Treaty 

obligations (initially provided for in Articles 173 and 175 of the same Treaty) was limited, as were, in consequence, 

related pleas of illegality (initially provided for in Article 184 of the Treaty), and individuals had no right to bring 

an action against another individual (see Bosphorus, cited above, §§ 161-62).” 

 

§109: “The Court nevertheless found that there was equivalent protection on this level too, noting that actions 

initiated before the Court of Justice by the European Union institutions or a member State constituted important 

control of compliance with European Union norms to the indirect benefit of individuals, and that individuals could 
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also bring an action for damages before the Court of Justice in respect of the non-contractual liability of the 

institutions (initially provided for in Article 184 of the Treaty) (see Bosphorus, cited above, § 163).” 

 

§110: “It further noted that it was essentially through the national courts that the Community system provided a 

remedy to individuals against a member State or another individual for a breach of European Union law. 

 

Certain provisions of the Treaty establishing the European Community had envisaged a complementary role for the 

national courts in the Community control mechanisms from the outset, notably (referring to the original numbering) 

Articles 189 (the notion of direct applicability) and 177 (the preliminary reference procedure), and the role of the 

domestic courts in the enforcement of Community law and its fundamental rights guarantees had been greatly 

enlarged by the development by the Court of Justice of important notions such as the supremacy of Community law, 

direct effect, indirect effect and State liability. 

 

The Court then observed that the Court of Justice maintained its control on the application by national courts of 

European Union law, including its fundamental rights guarantees, through the preliminary referral procedure 

originally provided for in Article 177 of the Treaty, during which the parties to the domestic proceedings had the 

right to put their case. It noted in this connection that while the Court of Justice’s role was limited to replying to the 

interpretative or validity question referred by the domestic court, the reply would often be determinative of the 

domestic proceedings (as, indeed, it had been in the Bosphorus case (cited above, § 164)).” 

 

§111: “So, although individual access to the Court of Justice is far more limited than the access private individuals 

have to the Court under Article 34 of the Convention, the Court accepts that, all in all, the supervisory mechanism 

provided for in European Union law affords protection comparable to that provided by the Convention: firstly, 

because private individuals are protected under European Union law by the actions brought before the Court of 

Justice by the member States and the institutions of the European Union; and, secondly, because they have the 

possibility of applying to the domestic courts to determine whether a member State has breached Community law, in 

which case the control exercised by the Court of Justice takes the form of the preliminary referral procedure open to 

the domestic courts.” 

 

§112: “The present case differs from that of Bosphorus for two main reasons.” 

 

§113: “Firstly, as the latter case concerned a Regulation, which was directly and fully applicable in the member 

States, Ireland had no margin of manoeuvre at all in the execution of the obligations resulting from its membership 

of the European Union. 

 

In the present case France implemented Directives, which are binding on the member States as regards the result to 

be achieved but leave it to them to choose the means and manner of achieving it. That being so, the question whether 
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France, in complying with its obligations resulting from its membership of the European Union, had a margin of 

manoeuvre capable of obstructing the application of the presumption of equivalent protection is not without 

relevance.” 

 

§131: “In the light of the above considerations, the Court considers that, regard being had to the legitimate aim 

pursued and the particular importance of that aim in a democratic society, the obligation for lawyers to report 

suspicions, as practised in France, does not constitute disproportionate interference with the professional privilege 

of lawyers.” 

 

§132: “There has therefore been no violation of Article 8 of the Convention.” 

33 

Sofia Povse & Doris Povse v. 

Austria  

 

[App no 3890/11] 

2013 

§79: “As noted above, the decisions ordering the enforcement of the Venice Youth Court’s judgment were based on 

Article 42 of the Brussels IIa Regulation, which provides that a certified judgment ordering a child’s return under 

Article 11(8) of the Regulation “shall be recognised and enforceable in another Member State without the need for 

a declaration of enforceability and without any possibility of opposing its recognition.” That provision leaves no 

discretion to the courts of the State of enforcement.” 

 

§82: “82.  The Court therefore accepts that the Austrian courts could not and did not exercise any discretion in 

ordering the enforcement of the return orders. Austria has therefore done no more than fulfil the strict obligations 

flowing from its membership of the European Union.” 

 

§85: “The Court notes, firstly, that in its ruling of 1 July 2010 the CJEU dealt extensively with the applicability and 

interpretation of the relevant provisions of the Brussels IIa Regulation against the factual background of the 

applicants’ case. The Court notes that the Regulation in issue in the Bosphorus Hava Yolları Turizm ve Ticaret 

Anonim Şirketi judgment provided a direct basis for the impounding of an aircraft by the Irish authorities, without 

involving decisions by the authorities of other EU member States. In contrast, the Brussels IIa Regulation contains 

rules on the distribution of jurisdiction between EU member States, inter alia, in matters of parental responsibility, 

including matters of child abduction, and rules on the mutual recognition and enforcement of decisions in this field 

between member States. The CJEU was called upon to interpret the Brussels IIa Regulation and to clarify the scope 

of jurisdiction of the Italian courts on the one hand and the Austrian courts on the other. It follows that the present 

case differs from the Bosphorus case in that the CJEU was not required to rule on the alleged violation of the 

applicants’ fundamental rights. However, the CJEU made it clear that within the framework of the Brussels IIa 

Regulation it was for the Italian courts to protect the fundamental rights of the parties involved. Consequently, the 

applicants’ rights have to be asserted before the Italian courts.” 

 

§86: “The Court is therefore not convinced by the applicants’ argument that to accept that the Austrian courts must 

enforce the return order of 23 November 2011 without any scrutiny as to its merits would deprive them of any 

protection of their Convention rights. On the contrary, it follows from the considerations set out above that it is open 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-122449%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-122449%22]}
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to the applicants to rely on their Convention rights before the Italian Courts. They have thus far failed to do so, as 

they did not appeal against the Venice Youth Court’s judgment of 23 November 2011. Nor did they request the 

competent Italian court to stay the enforcement of that return order. However, it is clear from the Italian 

Government’s submissions that it is still open to the applicants to raise the question of any changed circumstances 

in a request for review of the return order under Article 742 of the Italian Code of Civil Procedure, and that legal 

aid is in principle available. Should any action before the Italian courts fail, the applicants would ultimately be in a 

position to lodge an application with the Court against Italy (see, for instance Šneersone and Kampanella v. Italy, 

no. 14737/09, 12 July 2011, concerning complaints under Article 8 of the Convention in respect of a return order 

issued by the Italian courts under the Brussels IIa Regulation).” 

 

§87: “In sum, the Court cannot find any dysfunction in the control mechanisms for the observance of Convention 

rights. Consequently, the presumption that Austria, which did no more in the present case than fulfil its obligations 

as an EU member State under the Brussels IIa Regulation, has complied with the Convention has not been 

rebutted.” 

 

§89: “The Court concludes that the application is manifestly ill-founded and must be rejected in accordance with 

Article 35 §§ 3 (a) and 4 of the Convention.” 

34 

Al-Dulimi & Montana 

Management Inc. v. 

Switzerland 

 

[App no 5809/08] 

2013 

§116: “Most of the above-mentioned cases concern the relationship between European Union law and the 

Convention guarantees. The Court observes, however, that it has never ruled out the application of the equivalent 

protection criterion to a situation concerning the compatibility with the Convention of acts of international 

organisations other than the European Union. It thus takes the view that the presumption of equivalent protection is 

intended, in particular, to ensure that a State Party is not faced with a dilemma when it is obliged to rely on the 

legal obligations incumbent on it as a result of its membership of any international organisation which is not party 

to the Convention (see Michaud, cited above, §104). As illustrated by the present case, a State may face such a 

dilemma not only as a result of its membership of the European Union, as a supranational organisation with a 

European vocation, but also as a member State of the United Nations.” 

 

§117: “The Court takes the view that the present case should be examined in the light of the equivalent protection 

criterion, particularly on account of the fact that the relevant Security Council resolutions, especially paragraph 23 

of Resolution 1483 (2003), do not confer on the States concerned any discretion in the implementation of the 

obligations arising thereunder. This essentially distinguishes the situation in the present case from that of the Nada 

case, where the Grand Chamber found that Switzerland had a certain latitude in implementing the relevant Security 

Council resolutions (see Nada, cited above, §§ 175-180).” 

 

§121: “Having regard to the foregoing, the presumption of equivalent protection is therefore rebutted in the present 

case.” 

 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-138948%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-138948%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-138948%22]}
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§122: “The Court must accordingly rule on the merits of the complaint concerning the right of access to a court.” 

 

§139: “The Court finds that this complaint does not raise any questions that are fundamentally different from those 

it has examined under Article 6§1. Accordingly, it considers that it is not necessary to examine this complaint 

separately under Article 13.” 

 

§140: “It follows that these complaints are manifestly ill-founded and must be rejected pursuant to Article 35§§3 

and 4 of the Convention.” 

35 

Avotiņš v. Latvia 

 

[App no 17502/07] 

2014 

§47: “In the present case the applicant alleged that the Senate of the Supreme Court had failed to comply with 

Article 34(2) of the Regulation and with the corresponding provisions of the Civil Procedure Law. In that 

connection the Court emphasises that, under Article 19 of the Convention, it has jurisdiction only to ensure 

observance of the rights and freedoms guaranteed by the Convention itself and its Protocols. Therefore, it does not 

have jurisdiction to rule formally on compliance with domestic law, other international treaties or European Union 

law (see, for example, S.J. v. Luxembourg, no. 34471/04, § 52, 4 March 2008). In particular, the task of interpreting 

and applying the provisions of the Regulation falls firstly to the Court of Justice of the European Union, in the 

context of a referral for a preliminary ruling, and secondly to the domestic courts acting in their capacity as courts 

of the European Union, that is to say, applying the interpretation given by the Court of Justice. The jurisdiction of 

the European Court of Human Rights is confined to verifying whether the requirements of Article 6 § 1 of the 

Convention have been satisfied in the circumstances of the case. The Court has previously held that the protection of 

fundamental rights afforded by the European Union is in principle equivalent to that provided by the Convention 

(see Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland [GC], no. 45036/98, §§ 160‑65, ECHR 

2005‑VI).” 

 

§49: “The Court notes that, according to the Preamble to the Brussels I Regulation, that instrument is based on the 

principle of “mutual trust in the administration of justice” in the European Union, which implies that “the 

declaration that a judgment is enforceable should be issued virtually automatically after purely formal checks of the 

documents supplied, without there being any possibility for the court to raise of its own motion any of the grounds 

for non-enforcement provided for by this Regulation” (see paragraph 24 above). In that connection the Court 

reiterates that the observance by the State of its legal obligations arising out of membership of the European Union 

is a matter of general interest (see Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi cited above, §§ 150-

51, and Michaud v. France, no. 12323/11, § 100, ECHR 2012). The Senate of the Latvian Supreme Court was 

therefore under a duty to ensure the recognition and the rapid and effective enforcement of the Cypriot judgment in 

Latvia.” 

 

§51: “The Court observes that, indeed, the applicant did not even attempt any kind of remedy against the Limassol 

District Court judgment of 24 May 2004. The Court is not convinced by the reasons advanced by the applicant to 

justify that omission. It is clear from the facts of the case that the applicant, himself an investment consultant, 

https://hudoc.echr.coe.int/eng#{%22languageisocode%22:[%22ENG%22],%22appno%22:[%2217502/07%22],%22documentcollectionid2%22:[%22CHAMBER%22],%22itemid%22:[%22001-141644%22]}
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borrowed a sum of money from a Cypriot company and signed a deed of acknowledgement of debt governed by 

Cypriot law containing a clause conferring jurisdiction on the Cypriot courts. As he accepted his contractual 

liability of his own free will, he could also have been expected to familiarise himself – if need be with appropriate 

advice – with the legal consequences of any failure to repay the debt, including the manner in which proceedings 

would be conducted before the Cypriot courts. The fact that the judgment at issue did not contain any reference to 

the available remedies is likewise not decisive in the present case, as the applicant was free to make enquiries 

himself or through a lawyer as to the remedies available in Cyprus, after he had become aware of the judgment in 

question. Accordingly, the Court considers that the applicant, as a result of his own actions, forfeited the possibility 

of pleading ignorance of Cypriot law, and that the onus was on him to produce evidence of the inexistence or 

ineffectiveness of any possible remedy; he did not do so either before the Senate of the Latvian Supreme Court or 

indeed before the European Court of Human Rights.” 

 

§52: “Having regard to all the specific circumstances of the case, and in particular the interest of the Latvian courts 

in ensuring observance of the legal obligations arising out of Latvia’s membership of the European Union, the 

Court considers that in dismissing the applicant’s arguments simply by referring to the fact that he had not appealed 

against the judgment of the Limassol District Court, the Senate of the Latvian Supreme Court took sufficient account 

of the applicant’s rights under Article 6 § 1 of the Convention.” 

 

§53: “Lastly, as regards the applicant’s remaining allegations under Article 6 § 1, and in so far as it has 

jurisdiction to examine the allegations, the Court does not find any appearance of a violation of the rights 

guaranteed by that provision.” 

 

§54: “Accordingly, there has been no violation of Article 6 § 1 in the present case.” 

36 

Habib Ignaoua & Others v. the 

United Kingdom  

 

[App no 46706/08] 

2014 

§51: “In terms of the burden of proof, there is a presumption that the authorities of the receiving Contracting State 

will respect their international law obligations (see, mutatis mutandis, K.R.S., cited above; and M.S.S. v. Belgium 

and Greece [GC], no. 30696/09, § 345, ECHR 2011). It is therefore for the applicants in the first instance to provide 

evidence to rebut that presumption in a given case.” 

 

§55: “In terms of the substance of their decisions, the Court agrees that in so far as the pre-Saadi practice was 

incompatible with Article 3 of the Convention, it could not be assumed or concluded that the practice would 

continue once the Saadi judgment had been handed down. It further agrees that the mutual trust and confidence 

underpinning measures of police and judicial cooperation among EU member States must be accorded some weight. 

Indeed, this reflects the Court’s own general assumption that the Contracting States of the Council of Europe will 

respect their international law obligations (see paragraph 51 above).” 

 

§61: “In conclusion, the application is manifestly ill-founded within the meaning of Article 35§3 of the Convention 

and must be rejected pursuant to Article 35§4.” 

file:///C:/Users/chris/Downloads/001-142459%20(2).pdf
file:///C:/Users/chris/Downloads/001-142459%20(2).pdf
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37 

Amalia Perez v. Germany  

 

[App no 15521/08] 
2015 

§60: “The Court reiterates that the sole fact that an international organisation or tribunal has its seat and premises 

on the territory of the respondent State is not a sufficient ground to attribute the matters complained of to the State 

concerned (compare Galić v. the Netherlands (dec.), no. 22617/07, § 46, 9 June 2009; Blagojević v. the Netherlands 

(dec.), no. 49032/07, § 46, 9 June 2009; and Lopez Cifuentes v. Spain (dec.), no. 18754/06, § 25, 7 July 2009).” 

 

§61: “The Court recalls that it recently gave decisions in a number of applications where the impugned decision 

emanated from an internal body of an international organisation or an international tribunal outside the jurisdiction 

of the respondent States, in the context of a labour dispute that lay entirely within the internal legal order of an 

international organisation that had a legal personality separate from that of its Member States. It was decisive for 

the respondent States to be held responsible under the Convention in those cases whether the States concerned had 

intervened directly or indirectly in the dispute, and whether an act or omission of those States or their authorities 

could be considered to engage their responsibility under the Convention. If that was not the case, the Court 

considered the applicants not to have been “within the jurisdiction” of the respondent States concerned for the 

purposes of Article 1 of the Convention and therefore declared the applications to be incompatible ratione personae 

with the provisions of the Convention in this respect (see, inter alia, Boivin v. 34 Member States of the Council of 

Europe (dec.), no. 73250/01, ECHR 2008; Connolly v. 15 Member States of the European Union (dec.), no. 

73274/01, 9 December 2008; Beygo v. 46 Member States of the Council of Europe (dec.), no. 36099/06, 16 June 

2009; Lopez Cifuentes, cited above, §§ 27-30; see also, mutatis mutandis, Etablissements Biret et Cie S.A. and Biret 

International v. 15 Member States of the European Union (dec.), no. 13762/04, 9 December 2008; see also the 

references to that case-law in Gasparini v. Italy and Belgium (dec.), no. 10750/03, 12 May 2009, and Rambus Inc. v. 

Germany (dec.), no. 40382/04, 16 June 2009, in which the Court considered the respective applications as 

manifestly ill-founded on further, additional grounds).” 

 

§62: “The Court subsequently examined complaints about acts of international organisations and tribunals in 

labour disputes of those organisations with their staff in the light of its case-law relating to States’ responsibility 

established in the case of Bosphorus (Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland [GC], no. 

45036/98, §§ 152‑156, ECHR 2005‑VI), in particular in the case of Gasparini (cited above). In Gasparini, the Court 

deducted from the principles developed in the Bosphorus case that, when transferring part of their sovereign powers 

to an international organisation of which they are a member, Contracting Parties to the Convention were under an 

obligation to monitor that the rights guaranteed by the Convention received within that organisation an “equivalent 

protection” to that secured by the Convention system. In fact, a Contracting Party’s responsibility under the 

Convention could be engaged if it subsequently turned out that the protection of fundamental rights offered by the 

international organisation concerned was “manifestly deficient” (see Bosphorus, cited above, §§ 155-156). 

Conversely, an alleged violation of the Convention was not attributable to a Contracting Party because of a 

decision or measure emanating from an organ of an international organisation of which it is a member where it has 

not been established nor even been alleged that the protection of fundamental rights generally offered by the said 

international organisation was not “equivalent” to that secured by the Convention and where the State concerned 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-151049%22]}
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neither directly nor indirectly intervened in the commission of the impugned act (see Boivin, cited above).” 

 

§63: “Having regard to the above principles (see paragraph 60), the Court considers that the fact alone that the 

impugned decision of the UN Secretary-General, as confirmed in the UN internal review procedure, took effect on 

German territory at the seat of the UNV Headquarters Administration in Bonn where the applicant was working and 

resided does not bring the impugned acts within Germany’s jurisdiction for the purposes of Article 1 of the 

Convention.” 

 

§64: “The Court further notes that the German authorities neither directly nor indirectly intervened in the 

employment dispute proceedings before the internal bodies of the UN and the UNAT (see paragraph 61 – case of 

Boivin and others). However, as shown above (see paragraph 62 – case of Gasparini), when transferring part of 

their sovereign powers to an international organisation of which they are a member, Contracting States are under 

an obligation to monitor that the rights guaranteed by the Convention received within that organisation an 

“equivalent protection” to that secured by the Convention system. Therefore, the question arises whether 

Germany’s responsibility under the Convention was engaged because the protection of fundamental rights generally 

offered by the UN, an international organisation, in labour disputes between the UN and its staff was not 

“equivalent” to that secured by the Convention and because Germany thus failed to safeguard such protection.” 

 

§65: “The Court takes note of the fact that the applicant forwarded a number of reasons for her allegation that the 

internal administration of justice within the UN in labour disputes in force at the relevant time was manifestly 

deficient. She alleged several shortcomings in the procedure which, if proven to be true, raise an issue under Article 

6 § 1 of the Convention. She referred, inter alia, to the fact that she did not have an oral hearing at any stage of the 

proceedings regarding her dismissal, despite the fact that in her case there were issues of both credibility and 

contested facts. Moreover, she claimed that she had not had access to all documents submitted by the UNDP to the 

UNAT and relied upon by the latter, in breach of her right to equality of arms. She further notably complained that 

the UNAT only had limited jurisdiction in cases concerning wrongful terminations of contracts as the Secretary-

General could choose to pay a limited compensation instead of reinstating the person who had been unlawfully 

dismissed. The Court observes that a number of the shortcomings complained of by the applicant were indeed 

confirmed in the report of the Redesign Panel on the United Nations system of administration of justice of July 2006, 

a panel of independent external experts set up by the UN Secretary-General himself (see paragraphs 31 above).” 

 

§66: “The Court cannot but note, however, that, in view of the foregoing, the applicant must be considered to have 

complained before this Court in a substantiated manner that there had been a structural deficiency in the legal 

protection within the UN in respect of employment disputes at the relevant time. As shall be shown below, this issue 

is vital for the question whether there had been an effective remedy available to her to bring her case before the 

domestic courts. The Court may leave open the question whether Germany was responsible ratione personae under 

the Convention in view of the following considerations on exhaustion of domestic remedies.” 
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§90: “It follows that, even assuming the application’s compatibility with the provisions of the Convention in this 

respect, this part of the application must be rejected for non-exhaustion of domestic remedies, in accordance with 

Article 35 §§ 1 and 4 of the Convention.” 

 

§96: “In view of the foregoing, this part of the application must equally be rejected for non-exhaustion of domestic 

remedies, in accordance with Article 35 §§ 1 and 4 of the Convention.” 

 

§98: “Even assuming compatibility with the provisions of the Convention, this part of the application must therefore 

equally be dismissed for non‑exhaustion of domestic remedies, in accordance with Article 35 §§ 1 and 4 of the 

Convention.” 

38 

Roland Klausecker v. Germany  

 

[App no 415/07] 
2015 

§45: “The Court considers that in so far as the applicant complained about his lack of access to the German 

Federal Constitutional Court in order to have his complaint about the decision of the European Patent Office not to 

offer him employment examined on the merits, he fell, as the addressee of the impugned court decision, within the 

“jurisdiction” of the German State for the purposes of Article 1. Therefore, his application is compatible ratione 

personae with the provisions of the Convention in this respect.” 

 

§80: “The Court recognises that Convention liability normally arises in respect of an individual who is “within the 

jurisdiction” of a Contracting State, in the sense of being physically present on its territory. However, exceptions 

have been recognised in the Court’s case-law. The Court has notably accepted that where States establish 

international organisations in order to pursue or strengthen their cooperation in certain fields of activities, and 

where they attribute to these organisations certain competences and accord them immunities, there may be 

implications as to the protection of fundamental rights (see Waite and Kennedy, cited above, § 67; Galić v. the 

Netherlands (dec.), no. 22617/07, § 43, 9 June 2009; and Blagojević v. the Netherlands (dec.), no. 49032/07, § 43, 9 

June 2009). In particular, the Court considered that the sole fact that an international organisation or tribunal has 

its seat and premises on the territory of the respondent State is not a sufficient ground to attribute the matters 

complained of to the State concerned (compare Galić, cited above, § 46; Blagojević, cited above, § 46; and Lopez 

Cifuentes, cited above, § 25). 

94.  The Court further reiterates that in its recent decisions concerning the Contracting Parties’ jurisdiction in 

relation to acts of international organisations and tribunals in labour disputes of those organisations with their 

staff, it has examined the applicants’ complaints in these respects also in the light of the principles established in 

cases in which it was called upon to answer the question whether the Member States of the Convention could be 

held responsible under the Convention for acts or omissions following from their membership of an international 

organisation. These principles have been recalled and developed in particular in the case of Bosphorus (Bosphorus 

Hava Yolları Turizm ve Ticaret Anonim Şirketi, cited above) (see, inter alia, Boivin, cited above; Connolly, cited 

above; Rambus, cited above; Beygo, cited above; and Lopez Cifuentes, cited above, §24).” 

 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-151029%22]}
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§95: “In Bosphorus, the Court held that, while a Contracting Party was not prohibited by the Convention from 

transferring sovereign power to an international organisation in order to pursue cooperation in certain fields of 

activity, that Party remained responsible under Article 1 of the Convention for all acts and omissions of its own 

organs (ibid., §§ 152-153). However, where such State action was taken in compliance with international legal 

obligations flowing from its membership of an international organisation and where the relevant organisation 

protected fundamental rights in a manner which could be considered at least equivalent to that which the 

Convention provided, a presumption arose that the State had not departed from the requirements of the Convention. 

Such presumption could be rebutted if, in the circumstances of a particular case, it was considered that the 

protection of Convention rights was manifestly deficient. In such cases, the interest of international cooperation 

would be outweighed by the Convention’s role as a “constitutional instrument of European public order” in the 

field of human rights (ibid., §§ 155-156; see also Cooperatieve Producentenorganisatie van de Nederlandse 

Kokkelvisserij U.A. v. the Netherlands (dec.), no. 13645/05, ECHR 2009; and Rambus, cited above).” 

 

§96: “The Court subsequently examined complaints about acts of international organisations and tribunals in 

labour disputes in the light of its case-law relating to States’ responsibility established in the case of Bosphorus 

(cited above), in particular in the case of Gasparini (cited above). The Gasparini case differed from the Bosphorus 

case. In the Bosphorus case, an action taken by the respondent State itself (detention of an aircraft) in order to 

implement legal provisions emanating from international organisations was at issue (ibid., §§ 19 ss.). The case of 

Gasparini (cited above) concerned the compliance with the Convention of internal procedures on labour disputes 

within an international organisation, without the respondent State having intervened in that procedure as such.” 

 

§97: “In Gasparini (cited above), the Court deducted from the principles developed in the Bosphorus case that, 

when transferring part of their sovereign powers to an international organisation of which they are a member, 

Contracting Parties to the Convention were under an obligation to monitor that the rights guaranteed by the 

Convention received within that organisation an “equivalent protection” to that secured by the Convention system. 

In fact, a Contracting Party’s responsibility under the Convention could be engaged if it subsequently turned out 

that the protection of fundamental rights offered by the international organisation concerned was “manifestly 

deficient” (see Bosphorus, cited above). Conversely, an alleged violation of the Convention was not attributable to a 

Contracting Party because of a decision or measure emanating from an organ of an international organisation of 

which it is a member where it has not been established nor even been alleged that the protection of fundamental 

rights generally offered by the said international organisation was not “equivalent” to that secured by the 

Convention and where the State concerned neither directly nor indirectly intervened in the commission of the 

impugned act (see Boivin, cited above).” 

 

§99: “However, the Court having regard to Germany’s membership in the EPO and to the principles developed in 

the case of Gasparini (see paragraph 97 above), also has to take note of the applicant’s allegation in the present 

case that the EPO’s internal labour dispute settlement mechanism, including recourse to the ILO tribunal, failed to 



45 
 

Number 
Case Title and Application 

Number 
Year Passage 

secure an equivalent protection of fundamental rights compared to the level of protection provided by the 

Convention. The Court observes that while the applicant claimed a general lack of equivalent protection of 

fundamental rights within the EPO’s internal labour dispute settlement mechanism he based his argumentation only 

on two specific grounds. He argued, on the one hand, that access to a tribunal was excluded for those having been 

refused employment. However, as shown above (see paragraphs 48-51), the Convention itself does not require in all 

circumstances full access to a tribunal in respect of complaints concerning the refusal of a person’s recruitment to 

civil service.” 

 

§102: “The Court recalls that in the applicant’s case, the EPO’s internal labour dispute mechanism in relation to 

candidates for a job was shown to function as follows: The applicant’s internal appeal under the Service 

Regulations of the European Patent Office was rejected as inadmissible because he was found not to have standing 

to lodge such an appeal. Such an appeal was only open to (former) staff members of the European Patent Office, as 

opposed to job applicants (see paragraphs 10 and 36 above). Likewise, the applicant’s complaint to the 

Administrative Tribunal of the ILO was rejected as inadmissible by reference to that Tribunal’s well‑established 

case-law because that court did not have jurisdiction in respect of external job applicants (see paragraphs 19 and 

38 above). In none of the review procedures set up within or by the EPO, the applicant’s complaint about his 

discriminatory treatment in the recruitment procedure before the European Patent Office had therefore been 

examined on the merits.” 

 

§103: “However, the Court finds that, as the Government rightly pointed out, under the Court’s case-law, the 

Convention itself permits restrictions on the access to a tribunal in relation to measures concerning an applicant’s 

recruitment to civil service. As shown above, an issue arises already as regards the applicability of Article 6 in this 

respect (see in detail paragraphs 48-52 above).” 

 

§106: “The Court considers that therefore, the fact that the applicant was denied access to the review procedures 

set up by the EPO, an international organisation with legal personality which is not a party to the Convention, in 

relation to the decision of the President of the European Patent Office not to recruit him, but was offered by the 

EPO an arbitration procedure to have the impugned act of the Office examined, a fortiori does not disclose a 

manifestly deficient protection of fundamental rights within the EPO.” 

 

§107: “It follows that this part of the application is manifestly ill-founded within the meaning of Article 35 § 3 (a) of 

the Convention and must be rejected in accordance with Article 35 § 4 of the Convention.” 

39 

Avotiņš v. Latvia 

 

[App no 17502/07] 

2016 

§101: “The Court reiterates that, even when applying European Union law, the Contracting States remain bound by 

the obligations they freely entered into on acceding to the Convention. However, those obligations must be assessed 

in the light of the presumption established by the Court in the Bosphorus judgment and developed in Michaud (both 

cited above; see also M.S.S. v. Belgium and Greece [GC], no. 30696/09, § 338, ECHR 2011, and Povse, cited 

above, § 76). In Michaud, the Court summarised its case‑law on this presumption in the following terms. 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-163114%22]}
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“102.  The Court reiterates that absolving the Contracting States completely from their Convention 

responsibility where they were simply complying with their obligations as members of an international 

organisation to which they had transferred a part of their sovereignty would be incompatible with the 

purpose and object of the Convention: the guarantees of the Convention could be limited or excluded at 

will, thereby depriving it of its peremptory character and undermining the practical and effective nature of 

its safeguards. In other words, the States remain responsible under the Convention for the measures they 

take to comply with their international legal obligations, even when those obligations stem from their 

membership of an international organisation to which they have transferred part of their sovereignty (see 

Bosphorus, cited above, § 154). 

 

103.  It is true, however, that the Court has also held that action taken in compliance with such obligations 

is justified where the relevant organisation protects fundamental rights, as regards both the substantive 

guarantees offered and the mechanisms controlling their observance, in a manner which can be considered 

at least equivalent – that is to say not identical but ‘comparable’ – to that for which the Convention 

provides (it being understood that any such finding of ‘equivalence’ could not be final and would be 

susceptible to review in the light of any relevant change in fundamental rights protection). If such equivalent 

protection is considered to be provided by the organisation, the presumption will be that a State has not 

departed from the requirements of the Convention when it does no more than implement legal obligations 

flowing from its membership of the organisation. 

 

However, a State will be fully responsible under the Convention for all acts falling outside its strict 

international legal obligations, notably where it has exercised State discretion (see M.S.S. v. Belgium and 

Greece, cited above, § 338). In addition, any such presumption can be rebutted if, in the circumstances of a 

particular case, it is considered that the protection of Convention rights was manifestly deficient. In such 

cases, the interest of international cooperation would be outweighed by the Convention’s role as a 

‘constitutional instrument of European public order’ in the field of human rights (see Bosphorus, cited 

above, §§ 152-58, and also, among other authorities, M.S.S. v. Belgium and Greece, cited above, §§ 338-

40). 

 

104.  This presumption of equivalent protection is intended, in particular, to ensure that a State Party is not 

faced with a dilemma when it is obliged to rely on the legal obligations incumbent on it as a result of its 

membership of an international organisation which is not party to the Convention and to which it has 

transferred part of its sovereignty, in order to justify its actions or omissions arising from such membership 

vis-à-vis the Convention. It also serves to determine in which cases the Court may, in the interests of 

international cooperation, reduce the intensity of its supervisory role, as conferred on it by Article 19 of the 

Convention, with regard to observance by the States Parties of their engagements arising from the 
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Convention. It follows from these aims that the Court will accept such an arrangement only where the rights 

and safeguards it protects are given protection comparable to that afforded by the Court itself. Failing that, 

the State would escape all international review of the compatibility of its actions with its Convention 

commitments.” 

 

§106: “With regard to the first condition, the Court notes at the outset that the provision to which the Senate of the 

Supreme Court gave effect was contained in a Regulation, which was directly applicable in the member States in its 

entirety, and not in a Directive, which would have been binding on the State with regard to the result to be achieved 

but would have left it to the State to choose the means and manner of achieving it (see, conversely, Michaud, cited 

above, § 113). As to the precise provision applied in the instant case, namely Article 34 § 2 of the Brussels I 

Regulation, the Court notes that it allowed the refusal of recognition or enforcement of a foreign judgment only 

within very precise limits and subject to certain preconditions, namely that “the defendant [had] not [been] served 

with the document which instituted the proceedings or with an equivalent document in sufficient time and in such a 

way as to enable him to arrange for his defence, unless the defendant [had] failed to commence proceedings to 

challenge the judgment when it [had been] possible for him to do so”. It is clear from the interpretation given by the 

CJEU in a fairly extensive body of case-law (see paragraphs 57-61 above) that this provision did not confer any 

discretion on the court from which the declaration of enforceability was sought. The Court therefore concludes that 

the Senate of the Latvian Supreme Court did not enjoy any margin of manoeuvre in this case.” 

 

§105: “The Court reiterates that the application of the Bosphorus presumption in the legal system of the European 

Union is subject to two conditions, which it set forth in Michaud, cited above. These are the absence of any margin 

of manoeuvre on the part of the domestic authorities and the deployment of the full potential of the supervisory 

mechanism provided for by European Union law (ibid., §§ 113‑15). The Court must therefore ascertain whether 

these two conditions were satisfied in the present case.” 

 

§106: “With regard to the first condition, the Court notes at the outset that the provision to which the Senate of the 

Supreme Court gave effect was contained in a Regulation, which was directly applicable in the member States in its 

entirety, and not in a Directive, which would have been binding on the State with regard to the result to be achieved 

but would have left it to the State to choose the means and manner of achieving it (see, conversely, Michaud, cited 

above, § 113). As to the precise provision applied in the instant case, namely Article 34 § 2 of the Brussels I 

Regulation, the Court notes that it allowed the refusal of recognition or enforcement of a foreign judgment only 

within very precise limits and subject to certain preconditions, namely that “the defendant [had] not [been] served 

with the document which instituted the proceedings or with an equivalent document in sufficient time and in such a 

way as to enable him to arrange for his defence, unless the defendant [had] failed to commence proceedings to 

challenge the judgment when it [had been] possible for him to do so”. It is clear from the interpretation given by the 

CJEU in a fairly extensive body of case-law (see paragraphs 57-61 above) that this provision did not confer any 

discretion on the court from which the declaration of enforceability was sought. The Court therefore concludes that 
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the Senate of the Latvian Supreme Court did not enjoy any margin of manoeuvre in this case.” 

 

§107: “The present case is therefore distinguishable from that in M.S.S. v. Belgium and Greece, cited above. In that 

case, in examining the issue of Belgium’s responsibility under the Convention, the Court noted that, under the terms 

of the applicable Regulation (the Dublin II Regulation), the Belgian State authorities retained the discretionary 

power to decide whether or not to make use of the “sovereignty” clause which allowed them to examine the asylum 

application and to refrain from sending the applicant back to Greece if they considered that the Greek authorities 

were likely not to fulfil their obligations under the Convention (ibid., §§ 339-40). By contrast, Article 34 § 2 of the 

Brussels I Regulation did not grant States any such discretionary powers of assessment.” 

 

§108: “In its third-party submissions, the AIRE Centre argued that the Senate of the Latvian Supreme Court could 

and should have had recourse to Article 34 § 1 of the Brussels I Regulation, according to which the request for a 

declaration of enforceability had to be refused if “recognition [was] manifestly contrary to public policy in the 

Member State in which recognition [was] sought”. According to the AIRE Centre this provision allowed the Latvian 

court a degree of discretion (see paragraph 94 above). However, the arguments raised by the applicant before the 

Supreme Court were confined to the application of Article 34 § 2. The Court will therefore confine its analysis to the 

applicant’s complaints as raised before the Supreme Court and in the context of the present proceedings. It 

considers that it is not its task to determine whether another provision of the Brussels I Regulation should have been 

applied.” 

 

§109: “As regards the second condition, namely the deployment of the full potential of the supervisory mechanism 

provided for by European Union law, the Court observes at the outset that in the Bosphorus judgment, cited above, 

it recognised that, taken overall, the supervisory mechanisms put in place within the European Union afforded a 

level of protection equivalent to that for which the Convention mechanism provided (ibid., §§ 160-64). Turning to 

the specific circumstances of the present case, it notes that the Senate of the Supreme Court did not request a 

preliminary ruling from the CJEU regarding the interpretation and application of Article 34 § 2 of the Regulation. 

However, it considers that this second condition should be applied without excessive formalism and taking into 

account the specific features of the supervisory mechanism in question. It considers that it would serve no useful 

purpose to make the implementation of the Bosphorus presumption subject to a requirement for the domestic court 

to request a ruling from the CJEU in all cases without exception, including those cases where no genuine and 

serious issue arises with regard to the protection of fundamental rights by EU law, or those in which the CJEU has 

already stated precisely how the applicable provisions of EU law should be interpreted in a manner compatible with 

fundamental rights.” 

 

§110: “The Court observes that, in a different context, it has held that national courts against whose decisions no 

judicial remedy exists in national law are obliged to give reasons for refusing to refer a question to the CJEU for a 

preliminary ruling, in the light of the exceptions provided for by the case-law of the CJEU. The national courts must 
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therefore state the reasons why they consider it unnecessary to seek a preliminary ruling (see Ullens de Schooten 

and Rezabek v. Belgium, nos. 3989/07 and 38353/07, § 62, 20 September 2011, and Dhahbi v. Italy, no. 17120/09, 

§§ 31-34, 8 April 2014). The Court emphasises that the purpose of the review it conducts in this regard is to 

ascertain whether the refusal to refer a question for a preliminary ruling constituted in itself a violation of Article 6 

§ 1 of the Convention; in so doing, it takes into account the approach already established by the case-law of the 

CJEU. This review therefore differs from that which it conducts when, as in the present case, it examines the 

decision not to request a preliminary ruling as part of its overall assessment of the degree of protection of 

fundamental rights afforded by European Union law. The Court carries out this assessment, in line with the case-

law established in Michaud, in order to determine whether it can apply the Bosphorus presumption to the decision 

complained of, a presumption which the Court applies in accordance with conditions which it has itself laid down.” 

 

§111: “The Court thus considers that the question whether the full potential of the supervisory mechanisms provided 

for by European Union law was deployed – and, more specifically, whether the fact that the domestic court hearing 

the case did not request a preliminary ruling from the CJEU is apt to preclude the application of the Bosphorus 

presumption – should be assessed in the light of the specific circumstances of each case. In the present case it notes 

that the applicant did not advance any specific argument concerning the interpretation of Article 34 § 2 of the 

Brussels I Regulation and its compatibility with fundamental rights such as to warrant a finding that a preliminary 

ruling should have been requested from the CJEU. This position is confirmed by the fact that the applicant did not 

submit any request to that effect to the Senate of the Latvian Supreme Court. The present case is thus clearly 

distinguishable from Michaud, cited above, in which the national Supreme Court refused the applicant’s request to 

seek a preliminary ruling from the CJEU even though the issue of the Convention compatibility of the impugned 

provision of European Union law had never previously been examined by the CJEU (ibid., § 114). Hence, the fact 

that the matter was not referred for a preliminary ruling is not a decisive factor in the present case. The second 

condition for application of the Bosphorus presumption should therefore be considered to have been satisfied.” 

 

§112: “In view of the foregoing considerations, the Court concludes that the Bosphorus presumption is applicable in 

the present case, as the Senate of the Supreme Court did no more than implement Latvia’s legal obligations arising 

out of its membership of the European Union (see, mutatis mutandis, Povse, cited above, § 78). Accordingly, the 

Court’s task is confined to ascertaining whether the protection of the rights guaranteed by the Convention was 

manifestly deficient in the present case such that this presumption is rebutted. In that case, the interest of 

international cooperation would be outweighed by observance of the Convention as a “constitutional instrument of 

European public order” in the field of human rights (see Bosphorus, § 156, and Michaud, § 103, both cited above). 

In examining this issue the Court must have regard both to Article 34 § 2 of the Brussels I Regulation as such and to 

the specific circumstances in which it was implemented in the present case.” 

 

§113: “In general terms, the Court observes that the Brussels I Regulation is based in part on mutual-recognition 

mechanisms which themselves are founded on the principle of mutual trust between the member States of the 



50 
 

Number 
Case Title and Application 

Number 
Year Passage 

European Union. The Preamble to the Brussels I Regulation states that the approach underpinning the Regulation is 

one of “[m]utual trust in the administration of justice” within the European Union, which implies that “the 

declaration that a judgment is enforceable should be issued virtually automatically after purely formal checks of the 

documents supplied, without there being any possibility for the court to raise of its own motion any of the grounds 

for non-enforcement provided for by this Regulation” (see paragraph 54 above). The Court is mindful of the 

importance of the mutual-recognition mechanisms for the construction of the area of freedom, security and justice 

referred to in Article 67 of the TFEU, and of the mutual trust which they require. As stated in Articles 81 § 1 and 82 

§ 1 of the TFEU, the mutual recognition of judgments is designed in particular to facilitate effective judicial 

cooperation in civil and criminal matters. The Court has repeatedly asserted its commitment to international and 

European cooperation (see, among other authorities, Waite and Kennedy v. Germany [GC], no. 26083/94, §§ 63 

and 72, ECHR 1999‑I, and Bosphorus, cited above, § 150). Hence, it considers the creation of an area of freedom, 

security and justice in Europe, and the adoption of the means necessary to achieve it, to be wholly legitimate in 

principle from the standpoint of the Convention.” 

 

§114: “Nevertheless, the methods used to create that area must not infringe the fundamental rights of the persons 

affected by the resulting mechanisms, as indeed confirmed by Article 67 § 1 of the TFEU. However, it is apparent 

that the aim of effectiveness pursued by some of the methods used results in the review of the observance of 

fundamental rights being tightly regulated or even limited. Hence, the CJEU stated recently in Opinion 2/13 that 

“when implementing EU law, the Member States may, under EU law, be required to presume that fundamental 

rights have been observed by the other Member States, so that ..., save in exceptional cases, they may not check 

whether that other Member State has actually, in a specific case, observed the fundamental rights guaranteed by the 

EU” (see paragraph 49 above). Limiting to exceptional cases the power of the State in which recognition is sought 

to review the observance of fundamental rights by the State of origin of the judgment could, in practice, run counter 

to the requirement imposed by the Convention according to which the court in the State addressed must at least be 

empowered to conduct a review commensurate with the gravity of any serious allegation of a violation of 

fundamental rights in the State of origin, in order to ensure that the protection of those rights is not manifestly 

deficient.” 

 

§115: “Moreover, the Court observes that where the domestic authorities give effect to European Union law and 

have no discretion in that regard, the Bosphorus presumption is applicable. This is the case where the mutual-

recognition mechanisms require the court to presume that the observance of fundamental rights by another member 

State has been sufficient. The domestic court is thus deprived of its discretion in the matter, leading to automatic 

application of the Bosphorus presumption. The Court emphasises that this results, paradoxically, in a twofold 

limitation of the domestic court’s review of the observance of fundamental rights, due to the combined effect of the 

presumption on which mutual recognition is founded and the Bosphorus presumption.” 

 

§116: “In the Bosphorus judgment the Court reiterated that the Convention is a “constitutional instrument of 
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European public order” (ibid., § 156). Accordingly, the Court must satisfy itself that, where the conditions for 

application of the Bosphorus presumption are met (see paragraphs 105-06 above), the mutual-recognition 

mechanisms do not leave any gap or particular situation which would render the protection of the human rights 

guaranteed by the Convention manifestly deficient. In doing so it takes into account, in a spirit of complementarity, 

the manner in which these mechanisms operate and in particular the aim of effectiveness which they pursue. 

Nevertheless, it must verify that the principle of mutual recognition is not applied automatically and mechanically 

(see, mutatis mutandis, X v. Latvia [GC], no. 27853/09, §§ 98 and 107, ECHR 2013) to the detriment of 

fundamental rights – which, the CJEU has also stressed, must be observed in this context (see, for instance, its 

judgment in Alpha Bank Cyprus Ltd v. Dau Si Senh and Others, paragraph 48 above). In this spirit, where the 

courts of a State which is both a Contracting Party to the Convention and a member State of the European Union 

are called upon to apply a mutual-recognition mechanism established by EU law, they must give full effect to that 

mechanism where the protection of Convention rights cannot be considered manifestly deficient. However, if a 

serious and substantiated complaint is raised before them to the effect that the protection of a Convention right has 

been manifestly deficient and that this situation cannot be remedied by European Union law, they cannot refrain 

from examining that complaint on the sole ground that they are applying EU law.” 

 

§117: “The Court must now seek to ascertain whether the protection of fundamental rights afforded by the Senate of 

the Latvian Supreme Court was manifestly deficient in the present case such that the Bosphorus presumption is 

rebutted, as regards both the provision of European Union law that was applied and its implementation in the 

specific case of the applicant.” 

 

§118: “The Court considers that the requirement to exhaust remedies arising from the mechanism provided for by 

Article 34 § 2 of the Brussels I Regulation as interpreted by the CJEU (the defendant must have made use of any 

remedies available in the State of origin in order to be able to complain of a failure to serve him with the document 

instituting the proceedings), is not in itself problematic in terms of the guarantees of Article 6 § 1 of the Convention. 

This is a precondition which pursues the aim of ensuring the proper administration of justice in a spirit of 

procedural economy and which is based on an approach similar to that underpinning the rule of exhaustion of 

domestic remedies set forth in Article 35 § 1 of the Convention. This approach comprises two strands. Firstly, States 

are dispensed from answering before an international body for their acts before they have had an opportunity to put 

matters right through their own legal system and, secondly, it is presumed that there is an effective remedy available 

in the domestic system in respect of the alleged breach (see, mutatis mutandis, Akdivar and Others v. Turkey, 16 

September 1996, § 65, Reports of Judgments and Decisions 1996‑IV, and Sargsyan v. Azerbaijan [GC], no. 

40167/06, § 115, ECHR 2015). Hence, the Court sees no indication that the protection afforded was manifestly 

deficient in this regard.” 

 

§119: “However, the Court emphasises that the adversarial principle and the principle of equality of arms, which 

are closely linked, are fundamental components of the concept of a “fair hearing” within the meaning of Article 6 § 
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1 of the Convention. They require a “fair balance” between the parties: each party must be afforded a reasonable 

opportunity to present his case under conditions that do not place him at a substantial disadvantage vis-à-vis his 

opponent or opponents (see, for example, Gorraiz Lizarraga and Others v. Spain, no. 62543/00, § 56, ECHR 2004-

III). These principles, which cover all aspects of procedural law in the Contracting States, are also applicable in the 

specific sphere of service of judicial documents on the parties (see Miholapa v. Latvia, no. 61655/00, § 23, 31 May 

2007, and Övüş v. Turkey, no. 42981/04, § 47, 13 October 2009), although Article 6 § 1 cannot be interpreted as 

prescribing a specific form of service of documents (see Orams, cited above).” 

 

§120: “Turning to the present case the Court notes that the applicant maintained, in particular, before the Latvian 

courts that he had not been duly notified in good time of the summons to appear before the Limassol District Court 

and the request by the company F.H. Ltd., with the result that he had been unable to arrange for his defence. He 

therefore argued that recognition of the impugned judgment should have been refused under Article 34 § 2 of the 

Brussels I Regulation. The applicant contended that the summons had been sent to an address where it had been 

physically impossible to reach him, even though the Cypriot and Latvian lawyers representing the claimant 

company had been perfectly aware of his business address in Riga and could easily have obtained his private 

address (see paragraph 30 above). He therefore raised cogent arguments in the Latvian courts alleging the 

existence of a procedural defect which, a priori, was contrary to Article 6 § 1 of the Convention and precluded the 

enforcement of the Cypriot judgment in Latvia.” 

 

§121: “In the light of the general principles reiterated above, the Court notes that, in the proceedings before the 

Senate of the Supreme Court, the applicant complained that he had not received any summons or been notified of 

the Cypriot judgment. In so doing he relied on the grounds for non-recognition provided for by Article 34 § 2 of the 

Brussels I Regulation. That provision states expressly that such grounds may be invoked only on condition that 

proceedings have previously been commenced to challenge the judgment in question, in so far as it was possible to 

do so. The fact that the applicant relied on that Article without having challenged the judgment as required 

necessarily raised the question of the availability of that legal remedy in Cyprus in the circumstances of the present 

case. In such a situation the Senate was not entitled simply to criticise the applicant, as it did in its judgment of 31 

January 2007, for not appealing against the judgment concerned, and to remain silent on the issue of the burden of 

proof with regard to the existence and availability of a remedy in the State of origin; Article 6 § 1 of the Convention, 

like Article 34 § 2 in fine of the Brussels I Regulation, required it to verify that this condition was satisfied, in the 

absence of which it could not refuse to examine the applicant’s complaint. The Court considers that the 

determination of the burden of proof, which, as the European Commission stressed (see paragraph 92 above), is not 

governed by European Union law, was therefore decisive in the present case. Hence, that point should have been 

examined in adversarial proceedings leading to reasoned findings. However, the Supreme Court tacitly presumed 

either that the burden of proof lay with the defendant or that such a remedy had in fact been available to the 

applicant. This approach, which reflects a literal and automatic application of Article 34 § 2 of the Brussels I 

Regulation, could in theory lead to a finding that the protection afforded was manifestly deficient such that the 
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presumption of equivalent protection of the rights of the defence guaranteed by Article 6 § 1 is rebutted. 

Nevertheless, in the specific circumstances of the present application the Court does not consider this to be the case, 

although this shortcoming is regrettable.” 

 

§122: “It is clear, in fact, from the information provided by the Cypriot Government at the Grand Chamber’s 

request, and not disputed by the parties, that Cypriot law afforded the applicant, after he had learned of the 

existence of the judgment, a perfectly realistic opportunity of appealing despite the length of time that had elapsed 

since the judgment had been given. In accordance with Cypriot legislation and case-law, where a defendant against 

whom a judgment has been given in default applies to have that judgment set aside and alleges, on arguable 

grounds, that he or she was not duly summoned before the court which gave judgment, the court hearing the 

application is required – and not merely empowered – to set aside the judgment given in default (see paragraph 68 

above). Accordingly, the Court is not convinced by the applicant’s argument that such a procedure would have been 

bound to fail. The Court has consistently held that if there is any doubt as to whether a given remedy offers a real 

chance of success, that point must be submitted to the domestic courts (see, for example, Akdivar and Others, cited 

above, § 71, and Naydenov v. Bulgaria, no. 17353/03, § 50, 26 November 2009). In the instant case the Court 

considers that, in the period between 16 June 2006 (the date on which he was given access to the entire case file at 

the premises of the first‑instance court and was able to acquaint himself with the content of the Cypriot judgment) 

and 31 January 2007 (the date of the hearing of the Senate of the Supreme Court), the applicant had sufficient time 

to pursue a remedy in the Cypriot courts. However, for reasons known only to himself, he made no attempt to do 

so.” 

 

§123: “The fact that the Cypriot judgment made no reference to the available remedies does not affect the Court’s 

findings. It is true that section 230(1) of the Latvian Civil Procedure Law requires the courts to indicate in the text 

of their decisions the detailed arrangements and time-limits for appealing against them (see paragraph 67 above). 

However, while such a requirement is laudable in so far as it affords an additional safeguard which facilitates the 

exercise of litigants’ rights, its existence cannot be inferred from Article 6 § 1 of the Convention (see Société Guérin 

Automobiles v. the 15 Member States of the European Union (dec.), no. 51717/99, 4 July 2000). It was therefore up 

to the applicant himself, if need be with appropriate advice, to enquire as to the remedies available in Cyprus after 

he became aware of the judgment in question.” 

 

§124: “On this point the Court shares the view of the Government that the applicant, who was an investment 

consultant, should have been aware of the legal consequences of the acknowledgment of debt deed which he had 

signed. That deed was governed by Cypriot law, concerned a sum of money borrowed by the applicant from a 

Cypriot company and contained a clause conferring jurisdiction on the Cypriot courts. Accordingly, the applicant 

should have ensured that he was familiar with the manner in which possible proceedings would be conducted before 

the Cypriot courts (see, mutatis mutandis, Robba v. Germany, no. 20999/92, Commission decision of 28 February 

1996, unreported). Having omitted to obtain information on the subject, he contributed to a large extent, as a result 
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of his inaction and lack of diligence, to bringing about the situation of which he complained before the Court and 

which he could have prevented so as to avoid incurring any damage (see, mutatis mutandis, Hussin v. Belgium 

(dec.), no. 70807/01, 6 May 2004, and McDonald, cited above).” 

 

§125: “Hence, in the specific circumstances of the present case, the Court does not consider that the protection of 

fundamental rights was manifestly deficient such that the presumption of equivalent protection is rebutted.” 

 

§126: “Lastly, as regards the applicant’s other complaints under Article 6 § 1, and in so far as it has jurisdiction to 

rule on them, the Court finds no appearance of a violation of the rights secured under that provision.” 

 

§127: “Accordingly, there has been no violation of Article 6 § 1.” 

40 

Al-Dulimi & Montana 

Management Inc. v. 

Switzerland 

 

[App no 5809/08] 

2016 

§140: “Consequently, there must be a presumption that the Security Council does not intend to impose any 

obligation on member States to breach fundamental principles of human rights (ibid.). In the event of any ambiguity 

in the terms of a UN Security Council resolution, the Court must therefore choose the interpretation which is most in 

harmony with the requirements of the Convention and which avoids any conflict of obligations. In the light of the 

United Nations’ important role in promoting and encouraging respect for human rights, it is to be expected that 

clear and explicit language would be used were the Security Council to intend States to take particular measures 

which would conflict with their obligations under international human rights law (ibid.). Accordingly, where a 

Security Council resolution does not contain any clear or explicit wording excluding or limiting respect for human 

rights in the context of the implementation of sanctions against individuals or entities at national level, the Court 

must always presume that those measures are compatible with the Convention. In other words, in such cases, in a 

spirit of systemic harmonisation, it will in principle conclude that there is no conflict of obligations capable of 

engaging the primacy rule in Article 103 of the UN Charter.” 

 

§149: “In those circumstances, and to the extent that Article 6 § 1 of the Convention is at stake, the Court finds that 

Switzerland was not faced in the present case with a real conflict of obligations capable of engaging the primacy 

rule in Article 103 of the UN Charter. The Court’s finding similarly renders nugatory the question whether the 

equivalent-protection test should be applied, as argued by the applicants (see paragraph 102 above). Consequently, 

the respondent State cannot validly confine itself to relying on the binding nature of Security Council resolutions, 

but should persuade the Court that it has taken – or has at least attempted to take – all possible measures to adapt 

the sanctions regime to the individual situation of the applicants, at least guaranteeing them adequate protection 

against arbitrariness (see, mutatis mutandis, Nada, cited above, § 196).” 

 

§153: “The Court observes that the UN sanctions system, and in particular the procedure for the listing of 

individuals and legal entities and the manner in which delisting requests are handled, has received very serious, 

reiterated and consistent criticisms from Special Rapporteurs of the UN (see paragraphs 52-55 above), also shared 

by sources outside that organisation. One such source is the Council of Europe’s Parliamentary Assembly, through 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-164515%22]}
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its Resolution 1597 (2008) (see paragraph 58 above). Such criticisms have also been expressed by a number of 

courts, such as the European Court of Justice, the United Kingdom Supreme Court and the Federal Court of 

Canada (see paragraphs 59-65 and 70-77 above). The respondent Government themselves have admitted that the 

system applicable in the present case, even in its improved form following Resolution 1730 (2006), enabling 

applicants to apply to a “focal point” for the deletion of their names from the Security Council lists, does not afford 

satisfactory protection (see paragraph 114 above). Access to these procedures could not therefore replace 

appropriate judicial scrutiny at the level of the respondent State or even partly compensate for the lack of such 

scrutiny.” 

 

§154: “Moreover, the Court notes that the Swiss authorities have taken certain practical measures with a view to 

improving the applicants’ situation, thus showing that Resolution 1483 (2003) could be applied with a degree of 

flexibility (see paragraphs 31-32 and 34 above). However, those measures were insufficient in the light of the above-

mentioned obligations on Switzerland under Article 6 § 1 of the Convention.” 

 

§155: “Having regard to the foregoing, the Court finds that there has been a violation of Article 6 § 1 of the 

Convention in the present case.” 

41 

Sévère v. Austria 

 

[App no 53661/15] 

2017 

§100: “In relations between EU member States the rules on child abduction contained in the Brussels IIa 

Regulation supplement those already laid down in the Hague Convention. Both instruments associate the best 

interests of the child with restoration of the status quo by means of a decision ordering the child’s immediate return 

to his or her country of habitual residence in the event of unlawful abduction, while taking account of the fact that 

non-return may sometimes prove justified for objective reasons that correspond to the child’s best interests, thus 

explaining the existence of exceptions, specifically in the event of a grave risk that the child’s return would expose 

him or her to physical or psychological harm or otherwise place him or her in an intolerable situation in 

accordance with Article 13 (b) of the Hague Convention (see X v. Latvia cited above, § 97, and M.A. v.  Austria, 

cited above, § 113). This task falls in the first instance to the national authorities of the requested State, which have, 

inter alia, the benefit of direct contact with the parties concerned. In fulfilling their task under Article 8, the 

domestic courts enjoy a margin of appreciation, which, however, remains subject to European supervision whereby 

the Court reviews under the Convention the decisions that those authorities have taken in the exercise of that power 

(see Maumousseau and Washington v. France, no. 39388/05, § 62-81, 6 December 2007; Neulinger and Shuruk, 

cited above, § 141; and X v. Latvia, cited above, § 101).” 

 

§112: “With the passage of time, the courts’ focus on re-examination shifted more and more from the unproven 

allegations of sexual abuse to the possibility of the children being further traumatised in the event of their return to 

France. The Court accepts that by then, due to the lapse of time, the domestic courts, having at hand several expert 

opinions relating to that issue, naturally considered that the children would very likely be further traumatised if they 

were separated from their mother upon their return. The Court notes in this connection that it was then for the 

domestic courts to decide whether appropriate safeguards in accordance with Article 11 (4) of the Brussels IIa 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-177079%22]}
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Regulation were offered by the French authorities to exclude a severe risk of harm for the children upon their return 

within the meaning of Article 13 (b) of the Hague Convention, and it would not be for the Court to substitute its own 

assessment of the appropriateness of these measures for that of the domestic courts.” 

 

§115: “The Court reiterates that, regarding the examination of the conditions for the enforcement of a return order 

in child abduction cases, its own assessment must not take the place of that of the domestic courts. However, it is 

still the Court’s task to review whether the domestic courts took swift and adequate measures to secure the return of 

the child without exposing him or her to a grave risk of harm. In the event of non‑enforcement of the return order 

due to a change in circumstances, the Court further examines whether the domestic courts’ findings entailing a 

grave risk were caused by the passage of time and, if so, to whom, the parties and/or the authorities, the passage of 

time argument is attributable.” 

 

§116: “The Court observes that throughout all sets of proceedings there were no long periods of inactivity; the 

domestic authorities dealt with numerous remedies, intensively exchanged correspondence with the French 

authorities, held oral hearings and delivered many decisions which, after the return order had become final, tended 

more and more towards a reassessment as to whether the children’s return would then entail a severe risk for them. 

Whereas the return order was issued rather expeditiously and the enforcement attempt of 7 December 2009 was 

prepared and carried out swiftly, it subsequently took the domestic courts nearly five and a half years until they 

finally decided against enforcement of the return order. They considered that upon their return the children would 

very likely be further traumatised due to the imminent separation from their mother, and that they had meanwhile 

adapted well to living in Austria. Therefore, the Court cannot but conclude that the change in circumstances was 

primarily determined by the passage of time and that, having regard to the failure to adopt any further coercive 

measures, including location measures, in particular in the first set of enforcement proceedings, this was mainly 

attributable to the conduct of the Austrian authorities. In sum, the applicant did not receive effective protection of 

his right to respect for his family life.” 

 

§117: “Accordingly there has been a breach of Article 8 of the Convention.” 

42 

Royer v. Hungary  

 

[App no 9114/16] 

2018 

§50: “In addition, in relations between EU member States the rules on child abduction contained in the Brussels II 

bis Regulation supplement those already laid down in the Hague Convention. Both instruments are based on the 

philosophy that in all decisions concerning children, their best interests must be paramount. Under the Brussels II 

bis Regulation, which builds on the Hague Convention and is based on the principle of mutual trust between EU 

member States, the competency to assess whether non-return would be in the child’s best interest is distributed as 

follows: the State to which the child has been wrongfully removed can oppose his or her return in justified cases. 

However, under Article 11 § 8 of the Brussels II bis Regulation, the State in which the child had its habitual 

residence prior to the wrongful removal can override a decision refusing to order that child’s return, pursuant to 

Article 13 of the Hague Convention. If such a decision is accompanied by a certificate of enforceability, pursuant to 

Article 42 of the Regulation, the requested State has to enforce it. Under Article 47 of the Regulation, the law of the 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-181383%22]}
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State of enforcement applies to any enforcement proceedings (see M.A. v. Austria, no. 4097/13, §§ 112 and 114, 15 

January 2015). As the Court has previously held, it must verify that the principle of mutual recognition is not 

applied automatically and mechanically (see, Avotiņš v. Latvia [GC], no. 17502/07, § 116, ECHR 2016).” 

 

§61: “Based on the above, no such clear evidence of arbitrariness appears in the present case; on the contrary, the 

Hungarian courts examined the case and gave judgments that paid particular consideration to the principle of the 

paramount interests of the child – who had been very young (two and a half months old) at the time of his departure 

from France, and who now appeared to be very well integrated into his new environment (see, by contrast,Neulinger 

and Shuruk v. Switzerland [GC], no. 41615/07, §§ 145‑151, ECHR 2010). The Court therefore finds no imperative 

reason to depart from the domestic courts’ findings in the case.” 

 

§62: “The Court concludes that, having particular regard to the in concreto approach required for the handling of 

cases involving child-related matters, the Hungarian courts’ assessment of the case in the light of the Hague 

Convention requirements did not amount to a violation of Article 8 of the European Convention, as it was 

proportionate to the legitimate aim pursued.” 

 

§63: “It follows that there has been no violation of Article 8 of the Convention.” 

43 

Pirozzi v. Belgium  

 

[App no 21055/11] 

2018 

§57: “Il est établi dans la jurisprudence de la Cour qu’une décision d’expulsion ou d’extradition peut 

exceptionnellement soulever une question sous l’angle de l’Article 6 lorsque le fugitif a subi ou risque de subir un 

déni de justice flagrant dans l’État requérant. Ce principe a été énoncé pour la première fois dans l’arrêt Soering c. 

Royaume-Uni (7 juillet 1989, § 113, série A no 161) puis confirmé dans plusieurs autres affaires (voir par exemple 

Mamatkoulov et Askarov c. Turquie [GC], nos 46827/99 et 46951/99, §§ 90‑91, CEDH 2005‑I, Al-Saadoon et 

Mufdhi c. Royaume‑Uni, no 61498/08, § 149, CEDH 2010, et Othman (Abu Qatada) c. Royaume-Uni, no 8139/09, § 

258, CEDH 2012 (extraits)). En l’espèce, ce principe doit être appliqué dans le contexte particulier de l’exécution 

par un État membre de l’UE d’un MAE délivré par les autorités d’un autre État membre de l’UE.” 

 

§58: “À ce sujet, la Cour observe que la décision-cadre relative au MAE s’appuie sur un mécanisme de 

reconnaissance mutuelle lui-même fondé sur le principe de confiance mutuelle entre les États membres de l’UE 

(voir paragraphes 24-29, ci-dessus).” 

§59: “La Cour est consciente de l’importance des mécanismes de reconnaissance mutuelle pour la construction de 

l’espace de liberté, de sécurité et de justice et de la confiance mutuelle qu’ils nécessitent. Le MAE prévu par la 

décision-cadre est une concrétisation de ce principe de reconnaissance mutuelle, dans le domaine dont l’objectif est 

d’assurer la libre circulation des décisions judiciaires en matière pénale dans l’espace de liberté, de sécurité et de 

justice. Le MAE est un titre d’arrestation résultant d’une décision judiciaire émise par l’autorité judiciaire 

compétente d’un État membre de l’UE, en vue de l’arrestation et de la remise par l’autorité judiciaire compétente 

d’un autre État membre, d’une personne recherchée pour l’exercice de poursuites pénales ou pour l’exécution 

d’une peine ou d’une mesure de sûreté privative de liberté.” 
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§60: “La Cour a indiqué son attachement à la coopération internationale et européenne. Elle estime entièrement 

légitimes au regard de la Convention, dans son principe, la création d’un espace de liberté, de sécurité et de justice 

en Europe et l’adoption de moyens nécessaires à cette fin (voir, notamment, Avotiņš c. Lettonie [GC], no 17502/07, 

§ 113, CEDH 2016). Partant, elle estime que le système du MAE ne se heurte pas, en soi, à la Convention.” 

 

§61: “Cela étant, la Cour a également précisé que les modalités de création de cet espace ne peuvent se heurter aux 

droits fondamentaux des personnes concernées (idem, § 114).” 

 

§62: “À cet égard, la Cour a rappelé que lorsque les autorités internes mettent en œuvre le droit de l’UE sans 

disposer d’un pouvoir d’appréciation, la présomption de protection équivalente établie dans l’arrêt Bosphorus 

Hava Yolları Turizm ve Ticaret Anonim Şirketi c. Irlande [GC] (no 45036/98, CEDH 2005‑VI) et développée dans 

l’arrêt Michaud c. France (no 12323/11, CEDH 2012) s’applique. Tel est le cas lorsque les mécanismes de 

reconnaissance mutuelle obligent le juge à présumer le respect suffisant des droits fondamentaux par un autre État 

membre. Ainsi que le prévoit la décision-cadre relative au MAE, le juge national se verrait alors privé de son 

pouvoir d’appréciation, ce qui entraînerait une application automatique de la présomption d’équivalence (Avotiņš, 

précité, § 115). Toutefois, cette présomption peut être renversée dans le cadre d’une affaire donnée (Bosphorus, 

précité, § 456, et Michaud, précité, § 103). Même si elle entend tenir compte, dans un esprit de complémentarité, du 

mode de fonctionnement des dispositifs de reconnaissance mutuelle et notamment de leur objectif d’efficacité, la 

Cour doit vérifier que le principe de reconnaissance mutuelle n’est pas appliqué de manière automatique et 

mécanique, au détriment des droits fondamentaux (Avotiņš, précité, § 116).” 

 

§63: “Dans cet esprit, lorsque les juridictions des États qui sont à la fois parties à la Convention et membres de 

l’UE sont appelées à appliquer un mécanisme de reconnaissance mutuelle établi par le droit de l’UE, telle que celui 

prévu pour l’exécution d’un MAE décerné par un autre État européen, c’est en l’absence de toute insuffisance 

manifeste des droits protégés par la Convention qu’elles donnent à ce mécanisme son plein effet (idem, § 116).” 

 

§64: “En revanche, s’il leur est soumis un grief sérieux et étayé dans le cadre duquel il est allégué que l’on se 

trouve en présence d’une insuffisance manifeste de protection d’un droit garanti par la Convention et que le droit de 

l’UE ne permet pas de remédier à cette insuffisance, elles ne peuvent renoncer à examiner ce grief au seul motif 

qu’elles appliquent le droit de l’UE (idem, § 116). Il leur appartient dans ce cas de lire et d’appliquer les règles du 

droit de l’UE en conformité avec la Convention.” 

 

§67: “A la lumière des principes généraux rappelés ci-dessus, la Cour estime que le contrôle effectué par les 

autorités belges, ainsi limité, ne pose pas de problème en soi avec la Convention dès lors que les juridictions belges 

ont examiné le bien-fondé des griefs tirés de la Convention par le requérant. Elles ont ainsi vérifié si l’exécution du 

MAE ne donnait pas lieu, dans le cas du requérant, à une insuffisance manifeste de protection des droits garantis 
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par la Convention.” 

 

§70: “La Cour constate que l’Article 7 de la loi belge du 19 décembre 2003 relative au MAE, conformément à 

l’Article 5, 1) de la décision‑cadre 2002/584/JAI avant sa modification par la décision‑cadre 2009/299/JAI, 

prévoyait la possibilité pour le juge belge de refuser l’exécution du MAE si le requérant avait été dans la situation 

que la Cour a condamnée dans l’affaire Sejdovic. Toutefois, ainsi que l’a constaté la chambre des mises en 

accusation de la cour d’appel de Bruxelles dans son arrêt du 9 septembre 2010 (voir paragraphe 19, ci-dessus), tel 

n’était pas le cas en l’espèce. Le requérant avait été officiellement informé de la date et du lieu du procès devant la 

cour d’appel de Brescia. Il avait en outre été assisté devant la cour d’appel et défendu par un avocat qu’il avait 

désigné lui-même et qui l’avait également défendu en première instance et dont la défense s’est d’ailleurs avérée 

effective puisqu’elle a conduit à une réduction de peine (voir paragraphe 8, ci-dessus).” 

 

§71: “Ces éléments suffisent à la Cour pour constater qu’en l’espèce la mise en œuvre du MAE par les juridictions 

belges n’était pas entachée d’une insuffisance manifeste susceptible de renverser la présomption de protection 

équivalente dont bénéficient tant le système du MAE tel que défini par la décision-cadre et précisé par la 

jurisprudence de la CJUE que sa mise en œuvre par le droit belge et dans le cas particulier du requérant. Pour les 

mêmes raisons, la Cour conclut que la remise du requérant aux autorités italiennes ne saurait être considérée 

comme étant basée sur un procès constituant un déni de justice flagrant.” 

 

§72: “Partant, la remise du requérant ne l’a pas été en violation de l’Article 6 § 1 de la Convention.” 

44 

O.C.I & Others v. Romania 

 

[App no 49450/17] 

2019 

§45: “On this point, the Court notes that as member States of the European Union (“the EU”), both States are 

parties to the Brussels II bis Regulation, which is thus applicable in the case (see K.J. v. Poland, cited above, § 58). 

That Regulation, which builds on the Hague Convention, is based on the principle of mutual trust between EU 

member States (see Royer v. Hungary, no. 9114/16, § 50, 6 March 2018). However, in the Court’s view, the 

existence of mutual trust between child-protection authorities does not mean that the State to which children have 

been wrongfully removed is obliged to send them back to an environment where they will incur a grave risk of 

domestic violence solely because the authorities in the State in which the child had its habitual residence are 

capable of dealing with cases of domestic child abuse. Nothing in the Hague Convention or in the Brussels II bis 

Regulation allows the Court to reach a different conclusion.” 

 

§46: “In this connection, and bearing in mind that a child’s return cannot be ordered automatically or mechanically 

when the Hague Convention is applicable (see Neulinger and Shuruk v. Switzerland [GC], no. 41615/07, § 138, 

ECHR 2010, and M.K. v. Greece, no. 51312/16, § 75, 1 February 2018), the Court considers that the domestic 

courts should have given more consideration to the potential risk of ill-treatment for the children if they were 

returned to Italy. They should have at least ensured that specific arrangements were made in order to safeguard the 

children.” 
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§47: “In the light of the above, and notwithstanding the principle of subsidiarity, the Court concludes that the 

domestic courts failed to examine the allegations of “grave risk” in a manner consistent with the children’s best 

interests within the scope of the procedural framework of the Hague Convention.” 

 

§48: “There has accordingly been a violation of Article 8 of the Convention.” 

 

§49: “Bearing in mind the conclusion it has reached in the paragraph above, the Court considers that no separate 

issue arises under Article 3 of the Convention, as the facts which form the object of the applicants’ allegations of 

risk of submission to inhuman and degrading treatment have already been examined under Article 8 (see, mutatis 

mutandis, A, B and C v. Ireland [GC], no. 25579/05, § 274, ECHR 2010).” 

45 

Romeo Castaño v. Belgium 

 

[App no 8351/17] 

2019 

§83: “As regards the first question, the Court observes that the Belgian authorities provided their Spanish 

counterparts with a properly reasoned response. As the Belgian Court of Cassation pointed out in its judgment of 19 

November 2013, the mechanism in question is based on a high degree of trust between member States which entails 

a presumption of observance of fundamental rights by the issuing State. “In view of this principle, any refusal to 

surrender an individual must be supported by detailed evidence of a clear threat to his or her fundamental rights 

capable of rebutting the presumption in question. (…).” 

 

 

§84: “The Court notes that the approach taken by the Belgian courts is compatible with the principles it has set out 

in its case-law (see Pirozzi, cited above, §§ 57-64, which echoes the methodology advocated in Avotiņš v. Latvia 

[GC], no. 17502/07, §§ 105-27, 23 May 2016). According to that case-law, in the context of execution of a 

European arrest warrant by an EU member State, the mutual recognition mechanism should not be applied 

automatically and mechanically to the detriment of fundamental rights". 

 

§89: “Lastly, the Court is of the view that the circumstances of the case and the interests at stake should have 

prompted the Belgian authorities, making use of the possibility afforded by Belgian law (section 15 of the European 

Arrest Warrant Act, see paragraph 25 above), to request additional information concerning the application of the 

detention regime in N.J.E.’s case, and in particular concerning the place and conditions of detention, in order to 

ascertain whether there was a real and concrete risk of a violation of the Convention in the event of her surrender”. 

 

§91: “The Court therefore concludes that Belgium failed in its obligation to cooperate arising under the procedural 

limb of Article 2 of the Convention, and that there has been a violation of that provision.” 

 

§92: “The Court would emphasise that this finding of a violation of Article 2 of the Convention does not necessarily 

entail a requirement for Belgium to surrender N.J.E. to the Spanish authorities. The reason which has prompted the 

Court to find a violation of Article 2 is the lack of sufficient factual basis for the refusal to surrender her. This in no 

way releases the Belgian authorities from their obligation to ensure that in the event of her surrender to the Spanish 
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authorities N.J.E. would not run a risk of treatment contrary to Article 3 of the Convention. More generally, this 

judgment cannot be construed as lessening the obligation for States not to extradite a person to a requesting country 

where there are serious grounds to believe that if the person is extradited to that country he or she will run a real 

risk of being subjected to treatment contrary to Article 3 (see, in particular, Soering v. the United Kingdom, 7 July 

1989, § 88, Series A no. 161; Mamatkulov and Askarov v. Turkey [GC], nos. 46827/99 and 46951/99, § 67, ECHR 

2005‑I; and Trabelsi v. Belgium, no. 140/10, § 116, ECHR 2014 (extracts)), and hence to verify that no such risk 

exists.” 

46 

Ilias & Ahmed v. Hungary  

 

[App no 47287/15] 

2019 

§96: “The Court recalls that even when applying European Union law, the Contracting States remain bound by the 

obligations they freely entered into on acceding to the Convention. However, when two conditions are met – the 

absence of any margin of manoeuvre on the part of the domestic authorities and the deployment of the full potential 

of the supervisory mechanism provided for by European Union law – those obligations must be assessed in the light 

of the presumption of Convention conformity as established in the Court’s case-law (see Avotiņš v. Latvia [GC], no. 

17502/07, § 105, 23 May 2016, with the references therein). The State remains fully responsible under the 

Convention for all acts falling outside its strict international legal obligations (see Bosphorus Hava Yolları Turizm 

ve Ticaret Anonim Şirketi v. Ireland [GC], no. 45036/98, § 157, ECHR 2005-VI)”. 

 

§97: “In the present case the relevant EU law (see paragraphs 47-58 above) consists of directives which do not 

impose on Hungary an obligation to act as they did, including holding the applicants in the transit area, forbidding 

them to enter Hungary, deciding not to assess the merits of their asylum request, relying on there being a safe third 

country, and declaring Serbia to be a safe third country. The Hungarian authorities exercised a discretion granted 

under EU law, and the impugned measures taken by them did not fall within Hungary’s strict international legal 

obligations. Accordingly, the presumption of equivalent protection by the legal system of the EU does not apply in 

this case and Hungary is fully responsible under the Convention for the impugned acts (see, for a similar outcome, 

M.S.S. v. Belgium and Greece [GC], no. 30696/09, § 340, ECHR 2011)”. 

 

§194: “In sum, taking into consideration, in particular, the material conditions at the zone, the length of the 

applicants’ stay there, and the possibilities for human contact with other asylum-seekers, UNHCR representatives, 

NGOs and a lawyer, the Court finds that the situation complained of did not reach the minimum level of severity 

necessary to constitute inhuman treatment within the meaning of Article 3 of the Convention. Therefore, there has 

been no violation of that provision.” 

47 

Konkurrenten.no AS v. 

Norway 

 

[App no 47341/15] 

2019 

§36: “The applicant has requested the Court to hold that the respondent State has violated Article 6 of the 

Convention in connection with proceedings before an international tribunal, namely the EFTA Court. Since the 

EFTA is not party to the Convention, the Court agrees with the Government that the application seems a priori to be 

incompatible ratione personae with the provisions contained therein (see, for example, Boivin v. 34 Member States 

of the Council of Europe (dec.), no. 73250/01, 9 January 2008; Connolly v. 15 Member States of the European 

Union (dec.), no. 73274/01, 9 December 2008; see also Berić and Others v. Bosnia and Herzegovina (dec.), nos. 

36357/04 and 25 others, 16 October 2007).” 
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§39: “As to the applicant’s second argument, the Court has held in cases such as Bosphorus Hava Yolları Turizm ve 

Ticaret Anonim Şirketi v. Ireland ([GC], no. 45036/98, §§ 152-153, ECHR 2005‑VI) that the Convention does not 

prohibit Contracting Parties from transferring sovereign power to an international organisation in order to pursue 

cooperation in certain fields of activity, but that they retain Convention liability in respect of treaty commitments 

subsequent to the entry into force of the Convention. As a consequence, Contracting States would engage their 

responsibility under the Convention should they transfer some of their sovereign powers to an international 

organisation whose internal litigation mechanisms are manifestly deficient when compared with the Convention 

requirements (see Gasparini v. Italy and Belgium (dec.), no. 10750/03, 12 May 2009).” 

 

§40: “Turning to the facts of the instant case and, firstly, the respondent State’s role in the proceedings at issue, the 

Court observes that those proceedings related to decisions by the ESA and were initiated with an application lodged 

directly by the applicant with the EFTA Court; it was not a matter of a domestic court turning to it for a preliminary 

advisory opinion (see paragraph 13-22 above). Before the EFTA Court the State in question acted within the limits 

of Protocol 5 to the ESA/Court Agreement, which allows all governments of the EEA EFTA States, following 

notification by the EFTA Court’s Registrar, to submit written observations in any case pending before that court 

(see paragraph 27 above). Moreover, it made, as allowed by the EFTA Court’s Rules of Procedure, oral 

submissions during the hearing before the EFTA Court.” 

 

§42: “Secondly, moving on to the issue of whether the matters complained of were the result of a structural 

shortcoming in the EFTA Court regime for which the respondent State must be held accountable, the Court 

reiterates that it has held that if an organisation to which a Contracting State has transferred jurisdiction is 

considered to protect fundamental rights in a manner which can be considered at least “equivalent” to that for 

which the Convention provides, the presumption will be that a State has not departed from the requirements of the 

Convention when it does no more than implement legal obligations flowing from its membership of the organisation 

(see Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi, cited above, §§ 155-56). That presumption applies 

also as a corollary in cases concerning proceedings internal to the organisation (see, in particular, Cooperatieve 

Producentenorganisatie van de Nederlandse Kokkelvisserij U.A., cited above). The protection need not be identical 

to that provided by Article 6 of the Convention (see Gasparini v. Italy and Belgium, cited above). The presumption 

can be rebutted if, in the circumstances of a particular case, it is considered that the protection of Convention rights 

was manifestly deficient (see Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi, cited above, § 156).” 

 

§43: “On this point the Court emphasises that the basis for the presumption established by Bosphorus is in principle 

lacking when it comes to the implementation of EEA law at domestic level within the framework of the EEA 

Agreement, due to the specificities of the governing treaties, compared to those of the European Union. For the 

purpose of the present analysis, two distinct features need to be specifically highlighted. Firstly, and in contrast to 

EU law, there is within the framework of the EEA Agreement itself no direct effect and no supremacy (contrast 
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Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi, cited above, § 164). Secondly, and although the EFTA 

Court has expressed the view that the provisions of the EEA Agreement “are to be interpreted in the light of 

fundamental rights” in order to enhance coherency between EEA law and EU law (see, inter alia, the EFTA Court’s 

judgment in its case E-28/15 Yankuba Jabbi [2016] para. 81), the EEA Agreement does not include the EU Charter 

of Fundamental Rights, or any reference whatsoever to other legal instruments having the same effect, such as the 

Convention.” 

 

§45: “Taking into account the fact that the EFTA Court was set up to operate as a judicial body similar to the 

CJEU, and that the essential procedural principles governing the operation of the EFTA Court were inspired by 

those of the CJEU, the only starting point can be that there are no such manifest deficiencies. This is indeed 

confirmed by specific provisions in the EEA and ESA/Court Agreements, the EFTA Court’s Rules of Procedure and 

its case-law as the parties and the ESA have presented it. In this connection, the Court notes in particular that the 

EFTA Court is a body of independent and impartial judges who deliver reasoned decisions based on proceedings 

that are public and adversarial.” 

 

§46: “As to whether the applicant has rebutted the strong presumption just described, the Court reiterates that it 

has held in respect of Article 6 of the Convention that the mere fact that an action is held inadmissible on the 

grounds of lacking legal interest or locus standi does not mean denial of access to a court, provided that the 

applicant’s submissions have been the subject of a genuine examination (see, for example, Obermeier v. Austria, 28 

June 1990, § 68, Series A no. 179). In the proceedings at issue, the EFTA Court applied the test for legal standing in 

the ESA/Court Agreement. The applicant was fully involved in the EFTA Court proceedings and had every 

opportunity to plead the admissibility of its application and to present that court with evidence to prove that it met 

the criteria for legal standing.” 

 

§48: “Against the above background, the Court does not consider that the application in the present case has 

disclosed any appearance of any manifest deficiencies in the protection of the applicant’s Convention rights.” 

 

§49: “That being the case, the Court does not find it necessary to examine the Government’s objection that domestic 

remedies have not been exhausted as required by Article 35 § 1 of the Convention, or to reach a conclusion in 

respect of their assertion that the application is incompatible with the provisions of the Convention under Article 35 

§ 3. Nor does it need to examine whether the applicant’s case before the EFTA Court concerned its “civil rights and 

obligations” within the meaning of Article 6. The applicant’s complaint to the Court is in any event manifestly ill-

founded within the meaning of Article 35 § 3 and the application must therefore be declared inadmissible. 

48 

Rinau v. Lithuania  

 

[App no 10926/09] 

2020 

§189: “(…) The Court has also held that where the courts of a State which is both a Contracting Party to the 

Convention and a Member State of the European Union are called upon to apply a mutual recognition mechanism 

established by EU law, they must give full effect to that mechanism where the protection of Convention rights cannot 

be considered manifestly deficient. However, if a serious and substantiated complaint is raised before them to the 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-200336%22]}
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effect that the protection of a Convention right has been manifestly deficient and that this situation cannot be 

remedied by EU law, they cannot refrain from examining that complaint on the sole ground that they are applying 

EU law (see Avotiņš, cited above, § 116)”. 

§223: “The foregoing considerations are sufficient to enable the Court to conclude that, whilst the initial decision-

making of the applicant’s case by the domestic courts met the requirements of Article 8 of the Convention (see 

paragraph 194 in fine above), the later conduct of the Lithuanian authorities, including political interference into 

what was a pending court case, as well as the manner in which the case was subsequently handled by the domestic 

courts and other authorities, fell short of what was required from the State under that provision. 

 

There has accordingly been a violation of Article 8 of the Convention in respect of both applicants”. 

49 

Bivolaru & Moldovan v. 

France  

 

[App nos 40324/15 and 

12623/17] 

2021 

§113: “En ce qui concerne la première condition, la Cour relève que l’obligation juridique pesant sur l’autorité 

judiciaire d’exécution du MAE résulte des dispositions pertinentes de la décision-cadre telles qu’interprétées par la 

CJUE depuis l’arrêt Aranyosi et Căldăraru (paragraphe 50 ci-dessus). En l’état de la jurisprudence de la Cour de 

justice, l’autorité judiciaire d’exécution était autorisée à déroger, dans des circonstances exceptionnelles, aux 

principes de confiance et de reconnaissance mutuelle entre États membres en reportant voire, le cas échéant, en 

refusant l’exécution du MAE. Saisie de la contestation de l’exécution du MAE au motif que celle-ci exposerait le 

requérant au risque d’être détenu en Roumanie dans des conditions contraires à l’Article 4 de la Charte des droits 

fondamentaux, il appartenait à cette dernière d’apprécier la réalité des défaillances systémiques dans l’État 

membre d’émission alléguées par le requérant puis, le cas échéant, de procéder à un examen concret et précis du 

risque individuel de traitement inhumain et dégradant auquel celui-ci serait exposé en cas de remise”. 

 

§114: “La Cour relève la convergence, s’agissant de la caractérisation d’un risque individuel réel, entre les 

exigences posées par la CJUE qui met à la charge de l’autorité judiciaire d’exécution un contrôle qui comporte 

deux étapes portant successivement sur l’existence, dans l’État d’émission, de défaillances systémiques ou 

généralisées puis sur celle, appréciée de manière concrète et précise, de motifs sérieux et avérés de croire que la 

personne concernée courra un risque réel d’être exposé, en raison des conditions de sa détention dans l’État 

d’émission, à un traitement contraire à l’Article 4 de la charte de droits fondamentaux (paragraphes 50 et 52 ci-

dessus) et celles qui résultent de sa jurisprudence qui met à la charge des autorités nationales l’obligation de 

contrôler s’il existe un risque réel et individualisable, apprécié de manière concrète, que cette personne soit, en 

raison des mêmes circonstances, soumise à un traitement contraire à l’Article 3 (paragraphe 106 ci-dessus). Il 

s’ensuit que la chambre de l’instruction aurait dû refuser l’exécution du MAE si, au terme du contrôle décrit 

précédemment, elle avait considéré qu’il existait des motifs sérieux et avérés de croire que le requérant courra, en 

cas de remise, un risque réel d’être soumis à un traitement inhumain et dégradant en raison de ses conditions de 

détention. Pour autant, ce pouvoir d’appréciation des faits et des circonstances ainsi que des conséquences 

juridiques devant y être attachées dont dispose l’autorité judiciaire est exercé dans le cadre strictement défini par la 

jurisprudence de la CJUE et pour assurer l’exécution d’une obligation juridique dans le plein respect du droit de 

l’Union européenne, à savoir l’Article 4 de la charte des droits fondamentaux qui assure une protection équivalente 

https://hudoc.echr.coe.int/fre#{%22languageisocode%22:[%22FRE%22],%22appno%22:[%2240324/16%22,%2212623/17%22],%22documentcollectionid2%22:[%22CHAMBER%22],%22itemid%22:[%22001-208760%22]}
https://hudoc.echr.coe.int/fre#{%22languageisocode%22:[%22FRE%22],%22appno%22:[%2240324/16%22,%2212623/17%22],%22documentcollectionid2%22:[%22CHAMBER%22],%22itemid%22:[%22001-208760%22]}
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à celle qui résulte de l’Article 3 de la Convention. Dans ces conditions, l’autorité judiciaire d’exécution ne saurait 

être regardée comme disposant, pour assurer ou refuser l’exécution du MAE, d’une marge de manœuvre autonome 

de nature à entraîner la non-application de la présomption de protection équivalente (Avotiņš, précité, § 107)”. 

 

 

§115: “S’agissant de la seconde condition d’application, la Cour relève l’absence, eu égard à la jurisprudence de 

la CJUE précitée (paragraphes 50 et 113 ci-dessus), de difficulté sérieuse liée à l’interprétation de la décision-

cadre et à la question de sa compatibilité avec les droits fondamentaux qui permettrait de considérer qu’il aurait été 

nécessaire de procéder à un renvoi préjudiciel à la CJUE. La seconde condition d’application de la présomption de 

protection équivalente doit donc être considérée comme remplie”. 

 

§117: “La Cour rappelle qu’elle a reconnu, dans l’arrêt Romeo Castaño précité, que, du point de vue de la 

Convention, un risque réel de traitement inhumain et dégradant de la personne dont la remise est demandée, en 

raison de ses conditions de détention, appréciées sur des bases factuelles suffisantes, dans l’État d’émission, 

constitue un motif légitime pour refuser l’exécution du MAE, et donc pour refuser la coopération avec cet État. La 

Cour ne voit pas de raison de s’écarter de l’approche qu’elle a adoptée dans l’arrêt Romeo Castaño (§§ 82-91) et 

qui est rappelée aux paragraphes 105 et 106 ci-dessus”. 

 

§118: “La Cour doit à présent rechercher si la protection des droits fondamentaux offerte par l’autorité judiciaire 

d’exécution est entachée en l’espèce d’une insuffisance manifeste susceptible de renverser la présomption de 

protection équivalente. Pour ce faire, elle s’attachera à déterminer si l’autorité judiciaire d’exécution disposait ou 

non de bases factuelles suffisamment solides pour devoir conclure que l’exécution du MAE entraînerait pour le 

requérant un risque concret et individuel d’être exposé à des traitements contraires à l’Article 3 en raison de ses 

conditions de détention en Roumanie”. 

 

§119: “En premier lieu, la Cour relève tout d’abord que le requérant a produit devant les juridictions internes des 

éléments attestant des défaillances systémiques ou généralisées au sein des établissements pénitentiaires de l’État 

d’émission. Elle note le caractère sérieux et précis des éléments qu’il a présentés, à l’appui de ses allégations, 

devant la chambre de l’instruction puis devant la Cour de cassation (paragraphes 8, 11 et 13 ci-dessus) faisant état 

de manière concordante et répétée des défaillances du système pénitentiaire roumain, et, en particulier, des 

caractéristiques de l’établissement de Gherla, centre dans lequel les autorités roumaines envisageaient de 

l’incarcérer”. 

 

§120: “La Cour note ensuite les diligences avec lesquelles le juge interne a fait usage de la possibilité que lui offre 

l’Article 695-33 du CPP en sollicitant des informations complémentaires auprès des autorités roumaines. Au vu des 

éléments produits par le requérant, elle a demandé des informations complémentaires aux autorités compétentes de 

cet État portant sur les conditions concrètes de détention de l’intéressé afin d’apprécier la réalité du risque que 
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celui-ci soit exposé à des traitements inhumains et dégradants en cas de remise”. 

 

§121: “Au vu des précisions qui lui ont été apportées dans le cadre de cet échange d’informations, l’autorité 

judiciaire d’exécution a estimé que l’exécution du MAE litigieux n’emportait pas de risque d’une violation de 

l’Article 3 à l’encontre du requérant. Au vu de ces mêmes éléments, la Cour considère pour sa part que cette 

autorité disposait de bases factuelles suffisantes pour reconnaître l’existence d’un tel risque”. 

 

§122: “En premier lieu, la Cour estime que les informations fournies par l’État d’émission n’ont pas été 

suffisamment mises en perspective avec sa jurisprudence, en particulier en ce qui concerne la situation de 

l’établissement pénitentiaire de Gherla présenté comme celui dans lequel le requérant devait être incarcéré. Dans 

l’arrêt Axinte précité (paragraphe 111 ci-dessus), invoqué par le requérant devant l’autorité judiciaire d’exécution, 

il est relevé que cet établissement connaît un taux de surpopulation carcérale endémique et que, dans une telle 

situation, le manque d’espace personnel constitue l’élément central à prendre en compte dans l’appréciation de la 

non-contrariété d’une situation donnée à l’Article 3 de la Convention. Or, la Cour note que cet aspect des futures 

conditions de détention du requérant n’a pas été sérieusement pris en considération, la chambre de l’instruction 

retenant la perspective d’un « espace minimal de 2 à 3 m2 » (paragraphe 12 ci-dessus) alors que les autorités 

roumaines avaient indiqué que le requérant disposerait d’un « espace entre 2 et 3 m2 » à la prison de Gherla 

(paragraphe 10 ci-dessus). Il était en outre indiqué que la surface réservée aux installations sanitaires était 

comprise dans la superficie de cet espace personnel. Enfin, la Cour relève qu’il ressort des autres arrêts invoqués 

par le requérant (paragraphes 8 et 111 ci-dessus), que les conditions de détention au centre pénitentiaire de Rahova 

présenté comme l’établissement dans lequel le requérant devait être placé en quarantaine à son arrivée en 

Roumanie n’offrent pas aux personnes qui s’y trouvent détenues un espace personnel satisfaisant (Voicu, précité, § 

51 et Constantin Aurelian Burlacu précité, § 27)”. 

 

§123: “La Cour rappelle que, dans sa jurisprudence, une superficie de 3 m² de surface au sol par détenu en cellule 

collective constitue la norme minimale applicable au regard des exigences de l’Article 3 de la Convention (voir 

pour la confirmation de ce standard, Muršić c. Croatie [GC], no 7334/13, § 137, 20 octobre 2016). Elle considère, 

au vu de l’ensemble des éléments présentés devant elle, en particulier ceux fournis “par les autorités roumaines sur 

sa demande que l’autorité judiciaire d’exécution disposait d’informations relatives à l’espace personnel qui serait 

réservé au requérant donnant lieu à une forte présomption de violation de l’Article 3”. 

 

§124: “En deuxième lieu, la Cour relève que les engagements des autorités roumaines relativement aux autres 

aspects des conditions de détention au sein de l’établissement de Gherla, tels la liberté de circulation et les activités 

hors cellule, qui auraient été de nature à permettre d’écarter l’existence d’un risque réel de violation de l’Article 3 

(idem, §§ 135 et 138), étaient formulés de manière stéréotypée et n’ont pas été mobilisés par l’autorité judiciaire 

d’exécution dans son évaluation du risqué”. 
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§125: “En troisième lieu, la Cour considère que, si les autorités roumaines n’ont pas exclu que le requérant puisse 

être détenu dans un autre établissement pénitentiaire que celui de Gherla, la précaution prise à cet égard par 

l’autorité judiciaire d’exécution, à savoir la recommandation que le requérant soit détenu dans un établissement 

offrant des conditions identiques sinon meilleures, n’est pas suffisante pour écarter un risque réel de traitement 

inhumain et dégradant dès lors, d’une part, qu’elle ne permettait pas de procéder à l’évaluation d’un tel risque 

s’agissant d’un établissement déterminé et, d’autre part, que les éléments attestant de l’existence des défaillances 

systémiques du système pénitentiaire de l’État d’émission dont elle disposait établissaient qu’un nombre important 

de prisons n’offraient pas des conditions de détention conformes aux standards consacrés par la Cour”. 

 

§126: “Au vu de tout ce qui précède, la Cour considère que l’autorité judiciaire d’exécution disposait de bases 

factuelles suffisamment solides, provenant en particulier de sa propre jurisprudence (paragraphes 111, 122 et 123 

ci-dessus), pour caractériser l’existence d’un risque réel que le requérant soit exposé à des traitements inhumains et 

dégradants en raison de ses conditions de détention en Roumanie et ne pouvait dès lors s’en remettre exclusivement 

aux déclarations des autorités roumaines (paragraphe 10 ci-dessus). Elle en déduit, dans les circonstances 

particulières de l’espèce, l’existence d’une insuffisance manifeste de protection des droits fondamentaux de nature à 

renverser la présomption de protection équivalente. Partant, elle constate la violation de l’Article 3 de la 

Convention”. 

 

§130: “La Cour rappelle, en ce qui concerne la seconde condition d’application de la présomption de protection 

équivalente du droit de l’UE, qu’elle a reconnu que, pris dans sa globalité, le mécanisme de contrôle prévu par le 

droit de l’Union européenne accorde une protection équivalente à celle qu’offre la Convention (Bosphorus, précité, 

§§ 160-164)”.   

 

§131: “S’agissant de la présente affaire, la Cour note que la Cour de cassation a écarté la demande du requérant 

tendant à ce qu’elle saisisse la CJUE d’une question préjudicielle sur les conséquences à tirer sur l’exécution d’un 

MAE de l’octroi du statut de réfugié par un État membre à un ressortissant d’un État tiers devenu par la suite 

également État membre. Il s’agit d’une question réelle et sérieuse quant à la protection des droits fondamentaux par 

le droit de l’UE et son articulation avec la protection issue de la Convention de Genève de 1951 sur laquelle la 

CJUE ne s’est jamais prononcée. L’arrêt I.B. cité par le Gouvernement (paragraphe 55 ci-dessus) dans lequel la 

Cour de justice a dit pour droit que le fait que la personne concernée par un MAE avait introduit une demande 

d’octroi du statut de réfugié dans l’État d’exécution ne constituait pas un motif de non-exécution de celui-ci porte en 

effet sur une autre hypothèse. Dans ces conditions, la Cour estime que, du fait du choix de la Cour de cassation de 

ne pas procéder au renvoi à la Cour de justice, celle-ci a statué sans que le mécanisme international pertinent de 

contrôle du respect des droits fondamentaux, en principe équivalent à celui de la Convention, ait pu déployer 

l’intégralité de ses potentialités. Au regard de ce choix et de l’importance des enjeux en cause, la présomption de 

protection équivalente ne trouve pas à s’appliquer (Michaud, précité, § 115, Avotiņš, précité, § 111) sans qu’il soit 

besoin de se prononcer sur la première condition”. 
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§132: “Dès lors, il appartient à la Cour de se prononcer sur le point de savoir, s’agissant des conséquences 

s’attachant au statut de réfugié du requérant, si la remise de celui-ci aux autorités roumaines en exécution du MAE 

litigieux est ou non contraire à l’Article 3 de la Convention”. 

 

§145: “Dans ces conditions, la Cour conclut qu’au vu des éléments dont elle disposait qui n’appelaient pas un 

examen plus approfondi de sa part ainsi qu’exposé ci-dessus, l’autorité judiciaire d’exécution ne disposait pas de 

bases factuelles solides lui permettant de caractériser l’existence d’un risque réel de violation de l’Article 3 de la 

Convention et refuser, pour ce motif, l’exécution du MAE”. 

 

§146: “Il résulte de tout ce qui précède que l’exécution du MAE litigieux n’a pas entraîné de violation de l’Article 3 

de la Convention”. 

 


