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1. Table: Parallel Evolution of GATT 1947 to WTO and EEC/EC to EU
WTO and EU:
Evolution subject matter and membership
GATT/WTO rounds, subjectmatter coverage1
1945: December talks to reduce
and bind customs tariffs
Geneva
tariffs
Annecy
tariffs
Torquay UK
tariffs

GATT/WTO
members
15 countries:

1947 Marshall Plan

23 MS

1949 NATO

34

1949 CoE

34

1951

ECSC (Schuman plan)

6 > DE, FR, IT, NL, BE, LUX

1957
Geneva

22

Treaties of Rome (2)
1-EEC
2-EURATOM

6 > DE, FR, IT, NL, BE, LUX

1956

1960

Dillon
tariffs
Kennedy
Tariffs,
anti-dumping
+
developing countries, Part IV, art
36-38

45

1963

EEC Yaoundé

48

1965

Merger Treaty

1968
102

1973

Beginnings
of
Customs Union
1st enlargement

123

1981
1986

2nd enlargement
3rd
Single European Act

1992
1994

Maastricht Treaty TEU
EEA

Decade
1940-1950

Year
1945
1947
1949

1950-1960

1960-1970

1950

1964

1

1970-1980

1973-1979

1980-1990

1986-1994

Geneva
Tokyo
Tariffs, non-tariff measures,
framework agreements
Geneva
Uruguay
Tariffs, non-tariff measures, rules,
services, IP, DS, textiles,
agriculture, creation of WTO, etc

1990-2000

1994

WTO

https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact4_e.htm
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Year

EEC, EC, EU
agreements

EEC/EC/EU members

Earlier 3 Communities (ECSC,
EEC, Euratom) > 1 COM + 1
Council
the
6 > 9 > 3: UK, DK, Ireland

Greece
Spain, Portugal

Extending single market to EFTA

Decade

Year

GATT/WTO rounds, subjectmatter coverage1

GATT/WTO
members

2000-2010

2010-2020

1995
1995

EEC, EC, EU
agreements
4th enlargement
Schengen

1997
1999
2001
2004

Treaty Amsterdam
Euro
Nice
Enlargement: 10

2007

Enlargement
Lisbon
Enlargement

Year

2013

https://european-union.europa.eu/principles-countries-history/history-eu_en
http://news.bbc.co.uk/2/hi/europe/country_profiles/2430089.stm
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EEC/EC/EU members
Austria, FIN, SWE
7 countries: BENELUX; FR; DE;
ES; PO
Give EU stronger voice in the world

CY; Malta + Eastern: CZ, EST, LV,
LT, SLO, SLOV, HU, PO
BU, RO
Croatia

2. Dispute settlement cases within the framework of GATT 1947 (pre-WTO)
2.1.
No

1

2

3

EEC/EC and EEC/EC and MS as Respondents
Document

Panel Report
EEC — Measures
on Animal Feed
Proteins

Panel Report
EEC — Programme
of Minimum Import
Prices, Licences and
Surety Deposits for
Certain Processed
Fruits and
Vegetables

Panel Report
European
Communities —
Refunds on Exports
of Sugar

Respondent

Claimant

Subject

Status and
Document
Code

Adoption or
Circulation
date

Extract /Issue / Measure

2.2 On 15 March 1976, the Council of the European Communities adopted
Council Regulation (EEC) No. 563/76 on the compulsory purchase of
skimmed milk powder held by intervention agencies for use in feeding
stuffs. Subsequently the Commission adopted, inter alia, the following
implementing regulations (…)
EEC

USA

Animal Feed
Proteins

Adopted
L/4599

14/03/1978

EEC

USA

Minimum
Import Prices

Adopted
L/4687

18/10/1978

EC

Australia

Sugar exports

Adopted
L/4833

06/11/1979

6

4.20 The panel noted that the general most-favoured-nation treatment
provided for in Article I:1 applied to "like products" regardless of territorial
origin but did not mention "directly competitive or substitutable products". In
this regard the Panel did not consider animal, marine and synthetic proteins to
be products like those vegetable proteins covered by the measures. The Panel
also noted that a significant proportion of EEC imports of "like products",
including soybeans, subject to the measures originated from contracting
parties other than the United States
2.2. On 22 July 1975, the Council of the European Communities adopted
Regulation (EEC) No. 1927/75 which stated in Article 2 that a minimum
import price for tomato concentrates falling within sub-heading 20.02 C of
the Common Customs Tariff would be fixed each year before 1 April
for the subsequent marketing year. This Article further stated the factors that
were to be taken into account when the minimum price was established.
2.5. Article 4 of Council Regulation (EEC) 1927/75 stated that any imports
into the Community of the products listed in the Annex (recorded in paragraph
2.7) would be subject to the production of an import certificates which
would be issued by Member States to any interested party who applied for
such a certificate, irrespective of his place of establishment within the
Community, and that the certificate would be valid for an import
transaction carried out within the Community.
3.1 The common organization of the market in sugar was originally
established by Regulation (EEC) No. 1009/67 of the Council, of 18
December 1967. The single market in sugar came into force on 1 July 1968.
Regulation (EEC) No. 1009/69 remained applicable until the end of the
1974/75 sugar year, when it was replaced by a new basic regulation

No

Document

Respondent

Claimant

Subject

Status and
Document
Code

Adoption or
Circulation
date

Extract /Issue / Measure

(Regulation (EEC) No. 3330/74 of the Council of 19 December 1974)
applicable to the sugar years 1975/76 to 1979/80.
3.2 The Panel's examination of the Community system was inter alia focused
on: Regulation (EEC) No. 3330/74 of the Council of 19 December 1974 on
the common organization of the market in sugar; as last amended by
Regulation (EEC) No. 1396/78 of 20 June 1978; Regulation (EEC) No.
766/68 of the Council of 18 June 1968 laying down general rules for granting
export refunds on sugar, as last amended by Regulation (EEC) No. 1489/76;
and Regulation (EEC) No. 394/70 of the Commission of 2 March 1970 on
detailed rules for granting export refunds on sugar, as last amended by
Regulation (EEC) No. 1467/77.
3.3 The common agricultural policy on sugar has two main objectives: to
ensure that the necessary guarantees in respect of employment and standards
of living in a stable market are maintained for Community growers of sugar
beet and sugar cane; and to help guarantee sugar supplies to the entire
Community or to one of its regions. In order to achieve those objectives, the
common organization of the market in sugar introduces a single system
of internal prices and a common trading system at the external frontiers
of the Community (Regulation No. 3330/74, preamble).
4.4 The Panel therefore concluded that the Community system for granting
refunds on exports of sugar must be considered to be a form of subsidy and
which was subject to the provisions of Article XVI. The Panel found that the
parties to the dispute were in agreement with this interpretation.
(f) In the light of all the circumstances related to the present complaint, and
especially taking into account the difficulties in establishing clearly the causal
relationships between the increase in Community exports, the developments
of Australian sugar exports and other developments in the world sugar market,
the Panel found that it was not in a position to reach a definite conclusion that
the increased share had resulted in the European Communities "having more
than an equitable share of world export trade in that product", in terms of
Article XVI:3.
(g) The Panel noted however that the Community system for granting refunds
on sugar exports and its application had contributed to depress world sugar
prices in recent years and that thereby serious prejudice had been caused
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indirectly to Australia, although it was not feasible to quantity the prejudice
in exact terms.
The European Communities informed that it had taken protective measures
limiting imports of apples under Regulation No. 687/79 of 5 April 1979
and that it was prepared to enter into consultation with any contracting party
having a substantial exporting interest which wished to examine these
measures with the Commission (L/4807).

4

5

Panel Report
EEC — Restrictions
on Imports of
Apples from Chile

Panel Report
European
Communities —
Refunds on Exports
of Sugar —
Complaint by Brazil

EEC

EC

Chile

Brazil

Apples (Chile
I)

Sugar Exports

Adopted
L/5047

Adopted
L/5011

10/11/1980

2.2 The European Economic Community has a common organization for
the marketing of apples which includes common quality standards, an
internal price support and intervention system, and a levy system on
imports.

10/11/1980

2.3 At the beginning of 1979, the EC Commission undertook consultations
with Southern Hemisphere supplying countries (Argentina, Australia,
Chile, New Zealand and South Africa) in order to achieve voluntary
restrictions of their respective apple shipments to the Community.
Negotiations for similar arrangements had been carried out with these
countries in 1976. Agreements were reached between the EEC with
Argentina, Australia, New Zealand and South Africa but negotiations broke
down in March 1979 between the EEC and Chile.
2.1 In presenting its complaint to the Council of Representatives, the delegate
of Brazil claimed that the sharp increase in Community sugar exports had
been made possible by the use of substantial subsidies which in recent years
had consistently exceeded the international prices of sugar. The subsidies thus
granted had allowed the European Communities to obtain a more than
equitable share of the world sugar trade, to the detriment of Brazil and all
other contracting parties which were exporters of sugar. The European
Communities had thereby caused serious prejudice to the interests of such
contracting parties and hampered efforts being made to stabilize the world
market by means of the International Sugar Agreement, 1977.
(h) The Panel recognized the efforts made by the European Communities in
complying with the provisions of Articles XXXVI and XXXVIII. It
nevertheless felt that increased Community exports of sugar through the use
of subsidies in the particular market situation in 1978 and 1979, and where
developing contracting parties had taken steps within the framework of the
ISA to improve the conditions in the world sugar market, inevitably reduced
the effects of the efforts made by these countries. For this time-period and
for this particular field, the European Communities had therefore not
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collaborated jointly with other contracting parties to further the
principles and objectives set forth in Article XXXVI, in conformity with
the guidelines given in Article XXXVIII.
2.2 During the Multilateral Trade Negotiations the EEC granted a concession
on "high quality cuts" of fresh, chilled or frozen meat of bovine animals under
tariff heading 02.01 in the form of a global levy free tariff quota of 21,000
tons (product weight) at a tariff of 20 per cent ad valorem.

6

Panel Report
European Economic
Community —
Imports of Beef
from Canada

7

Panel Report
European
Communities —
United Kingdom
Application of EEC
Directives to
Imports of Poultry
from the United
States

8

Panel Report
European Economic
Community —

EEC

Canada

Imports of
Beef

Adopted
L/5099

10/03/1981

2.3 Subsequently, the EEC set in motion implementation of the concession
for the year 1980 through Council Regulation (EEC) No. 2957/79 of 20
December 1979 and Commission Regulation No. (EEC) 2972/79 of 21
December 1979.
4.3 The Panel concluded that Commission Regulation (EEC) No. 2972/79
and its Annex II, in their present form had the effect of preventing access of
"like products" from other origin than the United States, thus being
inconsistent with the most-favoured-nation principle in Article I of the
General Agreement.
The United States presented a complaint that the United Kingdom had, since
1 May 1980, prevented the importation of United States poultry not in
compliance with Statutory Instrument 1979, Number 693, Schedule I, Part II
(an instrument implementing EC Directive 71/118 as supplemented by EC
Directive 78/50).

EC

EEC

USA

USA

Poultry (US)

Wheat Flour
Subsidies

Adopted
L/5155

11/06/1981

Un-adopted
SCM/42

21/03/1983
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In a communication dated 6 October 1980, the European Communities
stressed the following factual aspects of the case to be that: this was a matter
only of temporary derogations limited to the marketing stage, in order to allow
an adjustment period for certain undertakings encountering difficulties in
adopting the processes required by Community regulations; It was argued
that EEC Directive No. 71/118/EEC as supplemented by EEC Directive No.
78/50/EEC, and its application by a Member State was in no way in
violation of obligations of the European Communities, under the General
Agreement. The European Communities declared itself ready to develop its
arguments in any forum in the fullest details and in good faith
(US withdrew its request for examination)
3.1 Provisions relating to the modalities of application and criteria for fixing
the amounts of export refund on wheat flour are part of the basic EEC
regulations on the common organization of the market in cereals which

No

Document

Respondent

Claimant

Subject

Status and
Document
Code

Adoption or
Circulation
date

Subsidies on Export
of Wheat Flour

Extract /Issue / Measure

provides, inter alia, for the free movement of the produce within the
Community.
3.8 General rules for granting export refunds on cereals (including wheat
flour) are contained in Regulation (EEC) No. 2727/75.
2.1 Provisions relating to the modalities of application and criteria for fixing
the amounts of export refund on durum wheat exported in the form of pasta1
are part of the basic EEC regulations on the common organization of the
market in cereals and cereal-based products.

9

Panel Report,
European Economic
Community —
Subsidies on Export
of Pasta Products

EEC

USA

Pasta
Subsidies

Un-adopted
SCM/43

19/05/1983

2.2 After a transitional period from July 1962 to June 1967 (Regulation No.
19/62 EEC of 4 April 1962), the common organization of the market in cereals
and
cereal-based
products
was
originally
established by Council Regulation No. 120/67 EEC of 13 June 1967. The
single market in cereals which provides, inter alia, for the free movement of
the produce within the Community, came into force on 1 July 1967.
2.4 The common organization of the market provides for each of the basic
cereals, including durum wheat, a single system of internal prices valid for the
whole Community, and a common trading system with third countries
which is designed, inter alia, to prevent price fluctuations of the world market
from affecting cereal prices ruling within the Community.
2.5 The Community trade régime for cereals and cereal-based products also
provides for export licensing and for application of export refunds under
certain conditions and in a prescribed manner.
6. The case before the Panel concerned quantitative import restrictions
maintained by France on the following product categories (…).

10

Panel Report
EEC —
Quantitative
Restrictions Against
Imports of Certain
Products from Hong
Kong

7. The French Decree of 30 November 1944, which is the fundamental text
for French foreign trade regulations, lays down, inter alia, that (…).
EEC

UK on
behalf of
Hong
Kong

Import
Restrictions

Adopted
L/5511

12/07/1983

9. The European Community informed the Panel that for all the eight
items, bilateral quotas or in some cases (boats, microscopes, radio parts) a
SLQ-régime was maintained with regard to Hong Kong.
10. All the product categories had been subject to consultations (…) Hong
Kong and the Commission of the European Communities had held
Article XXIII:1 consultations on the measures examined by the Panel.
Following those consultations, the French authorities unilaterally, with the

10

No

Document

Respondent

Claimant

Subject

Status and
Document
Code

Adoption or
Circulation
date

Extract /Issue / Measure

exceptions of umbrellas and quartz watches, either increased quotas
applicable to Hong Kong, or relaxed the import régime by introducing a SLQ
régime.
11. Hong Kong considered that the quantitative restrictions maintained by
France against Hong Kong were contrary to the GATT because (…).
12. In the view of the European Community, in order to judge the
compatibility of these restrictions with the provisions of GATT, it was not
enough to limit examination to a purely legal exercise. All restrictions with
which the Panel was concerned, were "residual restrictions", i.e. measures for
which liberalization had not been possible in the OECD programme of
liberalization of the 1950s. Account must be taken of historical and general
factors as well as the specific economic and social situation in each sector,
e.g. weak industrial structures and technological adjustment; (…).
18. Hong Kong replied that it had constantly and consistently maintained that
the French quantitative restrictions were inconsistent with the GATT; (…)
French quantitative restrictions against imports of certain products from
the United States had been the subject of a complaint and a Panel report
which had been adopted by the CONTRACTING PARTIES in 1962 and
formed part of GATT's case law. (…) The 1962 Panel had informed the
CONTRACTING PARTIES (BISD 11S, pages 94 and 95) that the French
Government "did not contest that the restrictions under consideration were
contrary to Article XI of the General Agreement".
25. The Panel noted that restrictions on all categories of product covered by
the complaint had been maintained de jure since 1944, by virtue of French
Decree of 30 November of that year. The Panel also observed that the said
Decree had not been notified to the GATT as being covered by the Protocol
of Provisional Application of the General Agreement on Tariffs and Trade.
27. The Panel considered the arguments put forward by the European
Community regarding the social and economic conditions which prevailed
in the various product categories under examination. The European
Community did not claim any corresponding GATT provision in
justification for these arguments. The Panel was of the opinion that such
matters did not come within the purview of Articles XI and XIII of the
GATT, and in this instance concluded that they lay outside its
consideration.
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29. The Panel considered the argument put forward by the European
Communities that the principle referred to as "the law-creating force
derived from circumstances" could be relevant in the absence of law. It
found, however, that in the present case such a situation did not exist, and the
matter was to be considered strictly in the light of the provisions of the
General Agreement.

11

12

Panel Report
Panel on ValueAdded Tax and
Threshold

Panel Report
Panel on Newsprint

EEC

USA

EEC

Canada

Newsprint

Adopted
GPR/21

16/05/1984

Adopted
L/5680

20/11/1984

34. In view of the above, the Panel found that there was an infringement of
obligations assumed under the General Agreement in Article XI and that this
infringement had to be considered prima facie to constitute a case of
nullification or impairment of benefits accruing to Hong Kong under the
General Agreement. The Panel suggests that the CONTRACTING PARTIES
should recommend that France terminate the quantitative restrictions that
are the subject of the complaint by Hong Kong.
6. The EEC practice in question was established in Council Directive
77/62/EEC of 21 December 1976 "co-ordinating procedures for the
award of public supply contracts". This Directive applied to "public supply
contracts whose estimated value net of VAT is not less than 200,000 European
units of account" (Article 5:1(a)). Council Directive 80/767/EEC of 22 July
1980 adapted and supplemented the original Directive, inter alia, by reducing
the applicable threshold to the EUA equivalent of SDR 150,000. This
threshold continued to be net of VAT (Article 2).
6. In 1963, the EEC of Six established a tariff concession on newsprint (CET
No. 48.01 A) at 7 per cent within an annual quota of 625.000 tonnes, with
initial negotiating rights granted to Austria and Norway. This concession was
improved in the Kennedy Round to a bound duty-free quota of 625,000 tonnes
and a bound duty rate at 7 per cent on imports exceeding that level. This tariff
quota was negotiated with the EEC's principal suppliers, i.e. the Nordic
countries, but guaranteed access to all third country suppliers; no initial
negotiating rights were granted. In view of the possible accession of Norway
to the EEC, the following footnote was added to the concession.
8. In order to guarantee the necessary imports of newsprint to the newspaper
industry at zero tariff, the Community had, since 1968, operated an
autonomous system of imports for newsprint in parallel with the GATT
quota. Under this autonomous régime (which was first put into practice by
the Community of Six and which, in 1973, became part of the Instrument of
Accession for the enlarged Community) the Community had always had the
means to ensure the additional quantities of non-Community newsprint could
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be acquired at zero tariff once Community production had been absorbed. As
in the case of the GATT tariff quota, this facility had been available to
imports from Canada, the EFTA countries and other sources on a firstcome-first-served basis.
52. Taking all factors mentioned above into account, the Panel concluded that
the EC, in unilaterally establishing for 1984 a duty-free quota of 500,000
tonnes, had not acted in conformity with their obligations under Article II of
the GATT.
2.10 Accordingly, the agreements currently in force between the
Community and the Mediterranean countries concerned, under which EC
preferences on citrus are granted at this time, have been presented to the
GATT by the parties as interim agreements leading to the formation of a
customs union under Article XXIV (Cyprus, Malta and Turkey), as interim
agreements leading to the formation of a free-trade area under Article XXIV
(Israel and Spain), or as agreements comprising a free-trade area obligation
on the part of the EC under Article XXIV but no reciprocal commitments by
the other parties consonant with Part IV (Algeria, Egypt, Jordan, Lebanon,
Morocco and Tunisia).

13

Panel Report
European
Community —
Tariff Treatment on
Imports of Citrus
Products from
Certain Countries
in the
Mediterranean
Region

EC

USA

Citrus

Un-adopted
L/5776

07/02/1985

3.11 The EEC recalled that the CONTRACTING PARTIES had never
formally approved any customs union or free trade agreement since the first
such case was presented and examined in the 1950's, nor had they addressed
recommendations to the parties to modify an agreement before putting it into
force. In their conclusions with respect to the Treaty of Rome, the
CONTRACTING PARTIES had taken the pragmatic view that "it would be
more fruitful if attention could be directed to specific and practical
problems, leaving aside... the questions of law and debates about
compatibility with Article XXIV of the GATT" (BISD 7S/70 para. 3) (…)
The approach applied in the case of the Treaty of Rome and the Stockholm
Convention had become the leitmotif in all subsequent examinations of
customs unions and free-trade areas.
4.12 The Panel noted that it had been several years since the agreements had
been examined and not disapproved by the CONTRACTING PARTIES, nor
approved by them (ref. para. 2.9).
4.15 The Panel recalled that it had found that the question of the conformity
of the agreements with the requirements of Article XXIV and their legal status
remained open (ref. para. 4.10). In the opinion of the Panel, the examination
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- or re-examination - of Article XXIV agreements was the responsibility of
the CONTRACTING PARTIES. In the absence of a decision by the
CONTRACTING PARTIES and without prejudice to any decision
CONTRACTING PARTIES might take in the future on such a matter, the
Panel was of the view that it would not be appropriate to determine the
conformity of an agreement with the requirements of Article XXIV on the
basis of a complaint by a contracting party under Article XXIII:1(a).
However, the Panel was of the view that irrespective of the procedure to be
followed for this purpose, including a panel, this should be done clearly in the
context of Article XXIV and not Article XXIII, as an assessment of all the
duties, regulations of commerce and trade coverage as well as the interests
and rights of all contracting parties were at stake in such an examination, and
not just the interests and rights of one contracting party raising a complaint.
4.31 The Panel noted that during 1971, the EC Commission was having
contacts with certain Mediterranean countries regarding the problems
they would face as a result of the Community's enlargement.
4.32 In the light of these developments in 1971 and 1972 which were public
knowledge, and with reference to the above-mentioned third condition (c) in
previous case law (ref. para. 4.26), the Panel could not find that the United
States Government could not have reasonably anticipated in 1973, when it
negotiated the tariff concessions on fresh, sweet "summer" oranges and fresh
grapefruit
and
when
its concessions on grapefruit segments were confirmed, that the tariff
preferences accorded to certain Mediterranean countries by the Community
of the Six already in place, would be extended to the Community of the Nine
as well as improved in favour of the Mediterranean countries.
4.34 In arriving at its findings under paras. 4.30, 4.32 and 4.33, the Panel
considered that US citrus producers who had invested in new plantings in the
late 1960's and early 1970s might not have expected by the time this citrus
fruit was available for exportation either in fresh or processed form in the mid1970s and thereafter, that their Mediterranean competitors would enjoy
preferential access to the Community market. Similarly, when it negotiated
tariff concessions on certain citrus products during the formation of the
Community of the Six in 1962 and later in the Kennedy Round in 1967, the
United States Government might not have anticipated that the EC would grant
tariff preferences to certain Mediterranean countries to the extent it does
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Panel Report
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Community —
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Granted on Canned
Peaches, Canned
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Cocktail and Dried
Grapes
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Restrictions on
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Un-adopted
L/5778

20/02/1985

Adopted
L/6513

22/06/1989

15
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presently. However, US Government negotiators must have been aware
during the negotiation of the new tariff schedule of the Community of the
Nine in 1973, that the value of the new tariff concessions that they received,
or the old concessions which here confirmed, would be affected by the
anticipated extension and deepening of the tariff preferences on citrus to the
Mediterranean countries. The Panel did note that there appeared to have been
an informal understanding between the EC Commission and the US
Administration in 1973, according to which, inter alia, the US Government
believed that the EC would be prepared to seek solutions in the event that EC
preferences caused difficulties for US trade. The United States had stated that
in this context, the US had raised the specific problem of citrus without
obtaining satisfaction, as the present complaint would seem to indicate (ref.
paras. 3.21 and 3.22).
7. On 14 March 1977, the European Economic Community adopted Council
Regulation No. 516/77, which introduced a common organization of the
market in the EEC for products processed from fruit and vegetables. For
the commodities named in the regulation (OJ No. L 73/1 of 21.3.77) a
common tariff and levy structure was established and provision was
made for the possibility of export refunds. On 30 May 1978, the European
Economic Community adopted Council Regulation No. 1152/78 (which
amended Regulation No. 516/77) introducing a minimum grower
price/production aid system for five types of processed fruits and vegetables.
Under this regulation processors of the five products became eligible for a
"production aid" if they bought fresh products from growers at at least the
minimum specified grower price. The "production aid" would be calculated
so as to "... make up the difference between the prices of Community products
and those of products from non-member countries" (OJ No. L 144/2, 31.5.78).
83. The Panel therefore suggests that the CONTRACTING PARTIES
recommend to the EEC that it consider ways and means to restore the
competitive relationship between imported US and domestic EC canned
peaches, canned pears and canned fruit cocktail which derived from the tariff
concessions granted in 1974 on these products and in 1979 on canned pears.
In accordance with agreed dispute settlement procedures (BISD 29S/15, para.
(viii)), the EEC should be invited to report within a
reasonable, specified period on action taken pursuant to this recommendation.
2.1 The common organization of the EEC market for dessert apples (and for
other fruit and vegetables) is based on Council Regulation 1035 of 1972
(Official Journal L 118 of 20.5.72), as subsequently amended. This regulation
replaced similar measures in place since 1966. The basis of the external
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régime is set out also in Regulation 2707/72 (OJ L 291 of 1972). These
regulations were described in an earlier panel report in 1980.1 Despite a
number of amending regulations since 1980 the essential features of the
system established under Regulation 1035/72 have not changed.
2.1 The common organization of the EEC market for dessert apples (and
for other fruit and vegetables) is based on Council Regulation 1035 of 1972
(Official Journal L 118 of 20.5.72), as subsequently amended. This regulation
replaced similar measures in place since 1966. The basis of the external
régime is set out also in Regulation 2707/72 (OJ L 291 of 1972). (Report of
the Panel on "EEC Restrictions on Imports of Apples from Chile", BISD 27S,
pp. 98-117, paragraph 2.2) These regulations were described in an earlier
panel report in 1980. Despite a number of amending regulations since 1980
the essential features of the system established under Regulation 1035/72 have
not changed.
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3.11 The EEC argued that its system of market withdrawals for apples did
constitute "government measures which operate to restrict the quantities of
the like product permitted to be marketed or produced". It did not claim that
the Community restricted production, but that it effectively restricted the
quantities of apples marketed. (…) The Community's withdrawal programme
was clearly a "governmental" measure in the sense of Article XI. It was
established by Community regulation and connected to the basic and
buying-in prices fixed each year by EEC Ministers. It was financed by the
Community through the member states, and triggered under Community
control through direct or indirect management by the member state
authorities. "Governmental measure" did not mean the government
itself had physically to intervene - there were different ways to organize
such systems, and the EEC's measures did effectively limit the quantities able
to be marketed.
12.8 The Panel also took note of the argument that these could not be
considered "governmental" measures in terms of Article XI:2(c) because
of the voluntary basis of the organization and the non-obligatory method
of their operation.
12.9 The Panel examined the EEC measures in the light of these decisions by
the CONTRACTING PARTIES. It noted that the EEC internal régime for
apples was a hybrid one, which combined elements of public and private
responsibility. Legally there were two possible systems, direct buying-in of
apples by Member State authorities and withdrawals by producer groups.
Under the system of withdrawals by producer groups, which was the EEC's

16

No

Document

Respondent

Claimant

Subject

Status and
Document
Code

Adoption or
Circulation
date

Extract /Issue / Measure

preferred option, the operational involvement of public authorities was
indirect. However, the régime as a whole was established by Community
regulations which set out its structure. Its operation depended on
Community decisions fixing prices, and on public financing; apples
withdrawn were disposed of in ways prescribed by regulation. The Panel
therefore found that both the buying-in and withdrawal systems established
for apples under EEC Regulation 1035/72 (as amended) could be considered
to be governmental measures for the purposes of Article XI:2(c)(i).
12. The basic arrangements for a common organization of the Community
market in oils and fats were adopted as EEC Regulation 136/66 in
September
1966.

17

Panel Report
European Economic
Community —
Payments and
Subsidies Paid to
Processors and
Producers of
Oilseeds and
Related AnimalFeed Proteins

18

Panel Report
European Economic
Community —
Regulation on
Imports of Parts
and Components

19

Panel Report,
German Exchange
Rate Scheme for
Deutsche Airbus

EEC

EEC

EEC

USA

Japan

USA

Oilseeds I

Parts and
Components

Airbus

Adopted
L/6627

25/01/1990

Adopted
L/6657

16/05/1990

Un-adopted
SCM/142

04/03/1992

17

13. These arrangements were to supersede a diverse range of support
measures applied by individual Member States. In summary, these
measures included, inter alia, a system of maximum/minimum prices for
oilseeds in France, with related intervention purchasing arrangements; in
Germany, arrangements funded in part by a tax on the margarine industry
under which domestic rapeseed prices were aligned with world market prices;
in Italy, mixing regulations and stocking arrangements; and in the Netherlands
a system under which the proceeds of a levy were used to pay a disparity
allowance on certain oilseeds.
155. The Panel found that the Community Regulations providing for
payments to seed processors conditional on the purchase of oilseeds
originating in the Community are inconsistent with Article III:4 of the General
Agreement
2.1 The matter referred to the CONTRACTING PARTIES by Japan in
document L/6410 concerned Council Regulation (EEC) No. 1761/87 of 22
June 1987 and its application. This Regulation amended Council Regulation
(EEC) No. 2176/84 on protection against dumped or subsidized imports from
countries not members of the European Economic Community.
1.1. On 20 March 1989, the United States requested consultations with the
European Economic Community ("EEC") under Article 12:1 of the
Agreement on Interpretation and Application of Articles VI, XVI and XXIII
of the General Agreement (the "Subsidies Agreement"), regarding an
Agreement between the German Government and Deutsche Airbus ("D.A.",
the
German
partner
of
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the Airbus consortium) on exchange rate guarantees in connection with
Airbus aircraft programmes.
2.2 On 8 March 1989 the European Commission approved measures
proposed by the Federal Republic of Germany regarding the
privatization of Messerschmidt-Bölkow-Blohm (MBB) via its merger with
Daimler Benz. These measures included the Agreement signed on 24
November 1989 between the Federal Republic of Germany and Deutsche
Airbus on Exchange Rate Guarantees for the Airbus Programme (hereinafter
referred to as the "scheme") concluded on the basis of the framework
agreement between the Federal Republic of Germany, Daimler Benz,
Messerschmidt-Bölkow-Blohm and Deutsche Airbus of October/September
1989.
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6.1 In light of its findings and reasoning in paragraphs 5.2, 5.3 and 5.8 above,
the Panel concluded that the German exchange rate guarantee scheme resulted
in a subsidy granted on exports and that the scheme was prohibited in terms
of Article 9, as an export subsidy covered by Item (j) of the Illustrative List.
7. Council Regulation (EEC) No. 3766/91 establishes a new support system
involving direct per hectare payments to producers of soya beans, rapeseed,
colza and sunflowerseed, without reference to the quantity produced.
Regulation 3766/91 was published in the Official Journal of the European
Communities on 24 December 1991 and entered into force three days after
that date (No L 356/17, attached as Annex A).
70. Since the Oilseeds Panel Report was adopted, the Community has enacted
a changed subsidy régime for producers of oilseeds, in Council Regulation
(EEC) N°3766/91 of 12 December 1991.
EEC

Oilseeds II

DS28/R

31/03/1992

92. The Panel accordingly recommends that the Community should act
expeditiously to eliminate the impairment of the tariff concessions -- either by
modifying its new support system for oilseeds or by renegotiating its tariff
concessions for oilseeds under Article XXVIII. In the event that the dispute is
not resolved expeditiously in either of these ways, the CONTRACTING
PARTIES should, if so requested by the United States, consider further action
under Article XXIII:2 of the General Agreement.
131. The legal issues before the Panel arise essentially from the following
facts. In 1962, as an outcome of tariff negotiations with the United States and
other contracting parties in the framework of the Dillon Round, the
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Community included in its Schedule of Concessions in accordance with
Article II of the General Agreement duty-free tariff bindings for oilseeds
and oilcakes (hereinafter referred to as "oilseeds"). The bindings were the
result of general negotiations on the reduction of tariffs and of negotiations
rendered necessary under Article XXIV:6 as a result of the creation of a
common external tariff by the Community replacing the tariffs of the
individual member States. On the occasion of each of its successive
enlargements the Community conducted negotiations based on Article
XXIV:6 and established a new Schedule of Concessions replacing the
previous Community Schedule and the Schedules of the new member
States, most recently in 1986/1987. The duty-free tariff bindings for oilseeds
were maintained after each of these negotiations.
132. In 1966 the Community established a common organization of the
market for rapeseed and sunflowerseed under Regulation No. 136/66.
This Regulation has since been amended and complemented on numerous
occasions but its principles have remained unchanged. (…) the market
organization for the oilseeds concerned is based on a price system, but it does
not provide, in contrast to other market organizations, for any import levies.
Under the Regulation the Community fixes a "target price" and an
"intervention price" for oilseeds.
133. Article 27 of the same Regulation provides for subsidies to be paid on
rapeseed and sunflowerseed harvested and processed within the Community,
to make up for the difference between the target price and the world
market price whenever the target price is higher than the world market price,
which has generally been the case.
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155. The Panel found that the Community Regulations providing for
payments to seed processors conditional on the purchase of oilseeds
originating in the Community are inconsistent with Article III:4 of the General
Agreement, according to which imported products shall be given treatment no
less favourable than that accorded to like domestic products in respect of all
regulations affecting their internal purchase. The Panel recommends that the
CONTRACTING PARTIES request the Community to bring these
Regulations into conformity with the General Agreement.
11. The Panel understood the complaint of the Parties to relate to the EEC
import régimes for bananas existing on 31 December 1992. The following
section summarizes the information provided by the parties on these régimes.
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12. Since 1988, the EEC has been the world's largest importer of bananas,
followed by the United States and Japan. In 1991, the EEC imported some
4 million tons of fresh and dried bananas, approximately 38 per cent of world
imports, compared to 2.9 million tons for the United States and 0.8 million
tons for Japan. Total supplies of fresh bananas in the EEC in 1991 amounted
to some 3.7 million tons, two thirds of which originated in Latin American
countries. Major suppliers of Latin American bananas to the EEC in 1991
were Ecuador, Costa Rica, Colombia, Panama and Honduras. Domestic
producers supplied approximately 19 per cent of EEC banana consumption,
the main producing areas being Canary Islands, Martinique and Guadeloupe.
Sixteen
per
cent
were
supplied
by
African,
Caribbean and Pacific countries (hereinafter ACP countries). All EEC
member States - except Spain - imported Latin American bananas although to
widely varying degrees. Germany, which accounted for approximately one
third of EEC banana imports, by far the largest EEC market, imported
almost all its bananas from Latin America. Similarly, Belgium, Denmark,
Ireland,
Luxembourg
and
the
Netherlands imported nearly exclusively from Latin American suppliers. In
contrast, Spain did not import third country bananas, consuming bananas
produced domestically in the Canary Islands. Domestically produced bananas
were also consumed in France, Greece and Portugal. ACP bananas were
primarily imported by the United Kingdom and France. Major suppliers
of ACP bananas to the EEC in 1991 were Cameroon, Côte d'Ivoire, St. Lucia,
Jamaica, St. Vincent and Dominica (for more details see Annexes I and II).
13. On 31 December 1992, imports of bananas into the EEC were not
subject to a common policy, but since 1963 the EEC has had a
consolidated common external tariff on bananas of 20 per cent ad valorem.
There were several different national import systems for bananas in the
various
member
States
of
the
EEC.
14. By virtue of Article 163(1) of the fourth Lomé Convention, signed in
1989, which was identical to corresponding Articles in previous Conventions,
imports of bananas from ACP countries entered the EEC duty free. Under
Protocol 5 of the fourth Lomé Convention which was virtually identical to
corresponding protocols in the previous conventions, the EEC was committed
to maintain the traditional advantage of ACP banana suppliers on those
markets. The Protocol stated: "no ACP State shall be placed, as regards access
to its traditional markets and its advantages on these markets, in a less
favourable situation than in the past or at present". The successive Lomé
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Conventions, including. the relevant Protocol concerning bananas, had been
notified to the GATT.
15. National restrictions applied by the EEC member States on imports
of bananas from Latin America were placed on the list of residual
restrictions of member States, as annexed to Council Regulation (EEC) No.
288/82 of 5 February 1982 relating to the common system applicable to
imports. This Regulation concerned trade measures applied by the member
States prior to the creation of the EEC and maintained thereafter due to
the lack of a common policy in respect of banana imports. The list of
national restrictions was communicated to the GATT by the EC Commission
in 1982 after Council Regulation (EEC) No. 288/82 had been published in the
Official Journal of the EEC. The notification was updated in 1987 following
the Spanish and Portuguese accessions to the EEC. The various import
régimes in the member States were due to expire on 30 June 1993. In
February 1993, the EC Council (Agriculture) adopted Regulation (EEC)
No. 404/93 to establish a common market organization in the banana
sector, including inter alia a new import régime. The new régime was to
take effect on 1 July 1993.
16. On 31 December 1992, Belgium, Denmark, Ireland, Luxembourg and the
Netherlands used the tariff as sole border measure. These member States
imported mainly Latin American bananas, at the bound tariff of 20 per cent,
ad valorem. However, as all other EEC member States, they applied a zero
rate
to
bananas
imported
from
ACP
countries.
17. Under the Treaty of Rome, Germany was accorded a tariff-free quota for
imports of bananas from all sources, at the level of estimated consumption.
18. France, Greece, Italy, Portugal and the United Kingdom restricted imports
of bananas by means of various quantitative restrictions and licensing
requirements. Spain maintained a de facto prohibition on imports of bananas.
19. A banana import régime was first established in France by a Decree of 9
December 1931. This provided for the imposition of temporary quotas on
imports of bananas from third countries. It was complemented by a law of 7
January 1932, on safeguard of production of bananas in colonies,
protectorates or territories under French mandate. By Decree No. 60-460
of 16 May 1960, a special import régime was established for countries of
the "zone franc" (i.e. former colonies). By an arbitration of the President of
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the Republic of 1962, the general supply of the French market was divided as
follows: two thirds for national production (Guadeloupe, Martinique) and one
third for imports from African suppliers (Cameroon, Côte d'Ivoire and
Madagascar). Bananas from the Latin American countries were imported only
to make up for any shortfall from the regions or countries mentioned above.
When imported, the Latin American bananas were subject to the bound 20 per
cent tariff and to licences.
23. France was one of the original contracting parties to GATT in 1947.
25. Greece joined the GATT in 1950.
28. Italy joined the GATT in 1950.
32. Portugal joined the GATT in 1962.
36. Spain joined the GATT in 1963.
37. The banana import régime dated back to the early 1930's when the United
Kingdom introduced preferential duties on imports of British Empire
bananas. Traditionally, and before it joined the EEC, the United Kingdom
imported most of its bananas from the Windward Islands and Jamaica,
formerly part of the British Empire. These countries were now regarded
as ACP countries under the Lomé Convention. Imports of bananas from
ACP countries entered in unrestricted quantities and duty free. Between 1940
and 1958, there was a total ban on imports of bananas from Latin
American countries. Thereafter, imports from third countries, usually Latin
American bananas, had been subject to a quota, since 1985 an annual quota,
and a licensing system, as well as the common external tariff of 20 per cent.
Licences were granted under Section 2 of "The Import of Goods (Control)
Order" of 1954. There was a guaranteed minimum quantity for third country
banana imports which, in 1992, amounted to 38,868 tons. Additional imports
from third countries occurred when there was a short-fall of supplies. Upon
its accession to the EEC, the United Kingdom was authorized, by the
Commission of the EC, under Article 115 of the Treaty of Rome, to apply
restrictions to imports, through other member States, of bananas from
third countries, put into free circulation in the EEC.
39. The United Kingdom was among the original contracting parties to the
GATT in 1947.
216. The EEC underlined that the preferential systems between the
United Kingdom and its dependent territories, as well as between France
and its dependent territories, were originally covered by Article I:2 in
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combination with Annexes A and B of the General Agreement. Upon
accession to the EEC, these preferences were still covered by Article
XXIV:9, at least so long as the other member States were able, under the
transitional arrangements, to collect the difference between the preferential
rate and the ordinary rate at the internal border (see annotation ad Article
XXIV:9).
217. The EEC did not claim that this coverage, which followed from explicit
provisions contained in Article I:2, Article XXIV:9 and Annexes A and B of
the General Agreement, continued on the same basis after the extension of
the preferential treatment to the whole territory of the EEC (as far as
tariffs were concerned). A customs union only had an outer customs limit
and member States were, therefore, not equipped to collect duty differentials
at internal borders. It was, thus, not possible, even from a purely technical
point of view, to continue the preferential treatment without jeopardizing
the functioning of the EEC as a customs union. It should be clear, however,
that the preferential treatment of products originating in ACP countries
by the EEC was at the core of the Lomé IV Convention and its
predecessor conventions (see Article 168 of the Lomé IV Convention). It
was the basis for the free-trade area created between the ACP countries
and the EEC. The EEC considered that, contrary to the allegations of the
complaining parties, the Lomé IV Convention, as its predecessor
conventions, created a free-trade area in the sense of Article XXIV:5(b)
and 8(b) taken in conjunction with Part IV of General Agreement
(especially Article XXXVI:8).
Existing legislation clause
342. The Panel then proceeded to examine the EEC's contention that the
measures affecting imports of bananas maintained by France, Italy,
Portugal, Spain and the United Kingdom, even if inconsistent with
provisions of Part II of the General Agreement, were nonetheless
exempted from their application by virtue of the existing legislation
clause contained in the protocols by which these countries had become
contracting parties. The EEC claimed that the measures affecting imports of
bananas were based on formal legislation which was mandatory and had
existed at the time of the relevant protocols. The complaining parties argued
that the relevant measures did not meet the conditions of the existing
legislation clause, notably that the legislation was not mandatory and that it
had not existed prior to the date of the relevant protocol.
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345. The Panel noted that a restrictive interpretation of the applicability of
the existing legislation clause had been amply confirmed in subsequent
GATT practice. The Panel recalled that a recent panel report, after reviewing
GATT practice, had considered that legislation meeting the conditions of the
existing legislation clause had to (1) be legislation in a formal sense, (2)
predate the Protocol, and (3) be mandatory in character by its terms or
expressed intent.
357. In light of the above, the Panel found that the quantitative restrictions
maintained by France, Italy, Portugal, Spain and the United Kingdom on
imports of bananas, found inconsistent with Article XI, were not justified
under the existing legislation clauses in the protocols through which these
EEC member States became contracting parties.
359. The Panel noted that the complaining parties argued that measures
affecting imports of bananas taken by certain EEC member States which
maintained quotas were also inconsistent with Articles II, III, VIII and XIII.
Since the measures claimed to be inconsistent with these Articles resulted
from the application of quotas which were contrary to Article XI, and
which were not justified under Article XXIV or the existing legislation
clauses in the protocols through which these EEC member states had become
contracting parties, the Panel did not consider it necessary to examine these
measures in the light of those Articles invoked by the complaining parties.
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360. The complaining parties also claimed that the EEC failed to meet its
obligations under Part IV of the General Agreement. The Panel noted, as had
a previous panel, that the commitments entered into by contracting parties
under Part IV were additional to their obligations under the other parts
of the General Agreement and consequently applied only to measures
permitted under these other Parts. Having found the quantitative
restrictions to be inconsistent with the provisions of Part II, the Panel therefore
did not examine these measures further in the light of Part IV.
9. The complaint examined by the Panel related to the EEC import régime for
bananas introduced on 1 July 1993.
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11. On 1 July 1993, the EEC introduced a common market organization for
bananas (Council Regulation (EEC) 404/935 ("the Regulation"), replacing
the various national banana import systems in place in the member states
previously. The Regulation consisted of five separate titles, which established
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uniform rules on common quality and marketing standards; producers'
organizations and concentration mechanisms; assistance; trade with third
countries; and general provisions.
16. By virtue of Article 168(1) of the fourth Lomé Convention, signed in
1989, which was identical to corresponding Articles in previous
Conventions, imports of bananas from ACP countries entered the EEC
duty free. Under Protocol 5 of the Lomé IV Convention, which was virtually
the same as corresponding protocols in the earlier conventions, the EEC was
committed to maintain the traditional advantage of ACP banana suppliers on
those markets. The Protocol stated: "no ACP State shall be placed, as regards
access to its traditional markets and its advantages on these markets, in a less
favourable situation than in the past or at present". The successive Lomé
Conventions, including the relevant Protocols concerning bananas, had been
notified to the GATT and had been discussed in working parties.
17. Colombia, Costa Rica, Guatemala, Nicaragua and Venezuela requested
the Panel to find that the import régime for bananas introduced in the EEC on
1 July 1993 was inconsistent with Articles II, XI and XIII of the General
Agreement.
32. The EEC contended that the tariff preferences accorded to bananas from
ACP countries, even if inconsistent with Article I:1 of the General Agreement,
were justified under Article XXIV, read in the light of Part IV of the General
Agreement. The EEC further explained that nearly all of the countries
which were currently parties to the Lomé IV Convention were earlier
dependent territories of EEC member states. It was for this reason that
France and the United Kingdom, who were original members of the
General Agreement in 1947, obtained the recognition of the existing
preferences in Article I:2 and Annexes A and B to the General
Agreement. Moreover, Article XXIV:9 of the General Agreement
specifically provided that these preferences could be maintained also in a
situation where the contracting party having granted the preference became a
party to a customs union or a free trade agreement in accordance with Article
XXIV:9.
110. The African banana producers were of the view that under Article I of
the General Agreement, they had the right to be subject to the special
measures criticized by the complainants. The lists in the Annexes to Article
I justified the preferential treatment of bananas which benefited all the
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ACP countries, contracting parties of the General Agreement, and
former colonies of Great Britain or former overseas territories of France.
The EEC was vested with the authority of its member states and had
inherited their international obligations concerning foreign trade. It had
to comply with these obligations without extending their application to
territories which did not benefit from the preferential treatment of Article I,
paragraphs 2 and 4 of the General Agreement. That was what it did by
combining Article 168 of the Lomé IV Convention with protocol No. 5 to that
Convention, giving the traditional markets of the ACP states the benefit of
maintaining their previous situation. The purpose and effect of this
discrimination was to bring the unification of the banana market into
conformity with Article I, paragraphs 2 and 4. Furthermore, Article I,
paragraph 2 had to be read in the light of Articles XXIV and XXVI:5(c).
117. These countries were of the view that the tariff preference accorded by
the EEC to ACP countries was justified and they subscribed to the legal
arguments advanced by the EEC. In addition, they put forward the following
arguments: the tariff preference from which the Caribbean banana producers
benefitted in their principal export market, the United Kingdom, was justified
and continued to be justified under Article I:2 of the General Agreement.
Prior to the accession of the United Kingdom to the EEC, the preference
was granted by the United Kingdom in its own right. After the United
Kingdom acceded to the EEC, the EEC continued to grant tariff
preferences on behalf of the United Kingdom, as a GATT contracting
party and member state, by virtue of the rights that the United Kingdom
enjoyed, and continued to enjoy, to grant preferences in respect of
imports of bananas originating in the Caribbean ACP exporting countries
under Articles I:2 and XXIV:9 of the General Agreement.
128. The Panel noted that the issues in dispute arose essentially from the
following facts, as described in greater detail in Part II of this report.
Colombia, Costa Rica, Guatemala, Nicaragua and Venezuela export bananas
to the EEC. In 1992, they supplied over one million tons, more than onequarter of the EEC market. Until 1 July 1993, bananas from these countries
imported into the EEC were subject to a 20 per cent ad valorem bound tariff
rate, applied in all EEC member states except Germany. They also faced
quantitative restrictions on imports imposed by several member states of the
EEC, and preferential tariffs accorded to African, Caribbean and Pacific
("ACP") countries. Effective 1 July 1993, the EEC replaced the national
systems with a common organization of the banana market. The EEC
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regulations, inter alia, abolished national quantitative restrictions on bananas
and replaced the ad valorem duties on imports of bananas with specific duties.
129. The new EEC regulations cover both the internal banana market
and imports. With respect to the internal market, the regulations provide for
the elaboration of quality and marketing standards, the establishment of
producer organizations, compensation to producers for income loss and
payments to producers for land set-aside. With respect to imports, the
regulations establish a tariff quota supplemented by an import licensing
scheme.
169. In the light of its findings set out above, the Panel concluded that:
(a) the tariff quota on imports of bananas was not inconsistent with Articles
XI
and
XIII;
(b) the security requirements and other formalities connected with the
importation of bananas were not inconsistent with Article VIII; and
(c) the EEC had not acted inconsistently with its obligation under Article
XVI:1 to discuss, upon request, the possibility of limiting the subsidization of
bananas.
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170.
The
Panel
further
concluded
that:
(a) the specific duties levied by the EEC on imports of bananas were
inconsistent
with
Article
II;
(b) the preferential tariff rates on bananas accorded by the EEC to ACP
countries were inconsistent with Article I and could neither be justified by
Article
XXIV
nor
by
Article
XX(h);
and
(c) the allocation of import licenses granting access to imports under the tariff
quota was inconsistent with Article III and Article I and could neither be
justified by Article XXIV nor by Article XX(h).
On 13 June 1994, the Panel was informed that Chile and the EEC had reached
a mutually satisfactory settlement of the matter and that therefore the
complaint by Chile had been withdrawn.
COM Regulation 3262/90, provisional duties on imports of audio cassettes
from Japan, Hong Kong, and the Republic of Korea
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5. On 22 March 1990, the EC published a notice in the Official Journal of the
European Communities that it was initiating an anti-dumping proceeding
against imports of cotton yarn originating in Brazil, Egypt, India, Thailand
and Turkey. The dumping investigation covered the period from 1 January
1989 to 31 December 1989, and the injury investigation covered the years
1986
to
1989.
6. On 23 September 1991, the EC imposed provisional anti-dumping duties
on imports of cotton yarn originating in Brazil, Egypt and Turkey and
terminated the proceeding in respect of India and Thailand. Definitive antidumping duties were imposed by the EC on 23 March 1992 on cotton yarn
originating in Brazil and Turkey. (O.J. 1992, L 82/1, Council Regulation
(EEC) No. 738/92).
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321. The EC argued that Eurostat data were based on the declaration filed by
the importers. Strict customs requirements, in the form of export and import
licences were also applied by the EC authorities together with case-by-case
customs verifications, which made Eurostat import data highly reliable.
Moreover, customs authorities of the members States were required to
regularly check import figures and correct them if necessary. The EC said that
the product under investigation was subject to a bilateral export agreement
concluded within the framework of the MFA. This agreement provided for
very complete and strict means of control of the quantities imported
(including for the product under investigation in the present case). As a result,
each shipment had to be accompanied by the relevant export licence which
could only cover a particular category of products.
322. The EC argued that Eurostat data in this case were based on these verified
customs declarations. Moreover, in order to ensure that no reporting mistakes
slipped in, Eurostat services in Luxembourg used monthly reports from
customs authorities. These reports included volumes and values. Eurostat
regularly controlled the data by calculating a monthly unit value for imports
of a particular product from a particular origin and comparing this value with
the unit value calculated on the same basis for the previous month.
596. For the foregoing reasons, the Panel concluded that Brazil had not,
through its claims and arguments in support of those claims, established that
the imposition of anti-dumping duties on imports of cotton yarn from Brazil
by the EC was inconsistent with the EC's obligations under the Agreement.
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Canada’s conversion following the Dillon round of specific duties into ad
valorem duties

To examine the matter referred by the European Communities to the
CONTRACTING PARTIES pursuant to paragraph 2 of Article XXIII, relating
to United States tax legislation on Domestic International Sales Corporations
7. The United States tax system finds its origin in the first income tax act, the
Revenue Act 1913. Under this system corporations and their shareholders are
separately taxed. The United States taxes the entire world-wide income of its
domestic corporations, allowing a foreign tax credit against United States tax
for income taxes paid abroad.

2

Panel Report
United States Tax
Legislation (DISC)

EEC

USA

DISC

Adopted
L/4422
(see also
L/5271)

39. The representative of the United States argued that the DISC legislation
removed an existing distortion rather than creating a new distortion in
international
trade.
07/12/1981

40. He recalled that a number of countries including several countries
belonging to the European Communities including France, Belgium and the
Netherlands did not tax currently the export sales income of foreign branches
or foreign sales subsidiaries.
77. The Panel considered that, as it had found the DISC legislation to
constitute an export subsidy which had lead to an increase in exports, it was
also covered by the notification obligation contained in Article XVI:1.
79. The Panel noted the United States argument that it had introduced the DISC
legislation to correct an existing distortion created by tax practices of certain
other contracting parties. However, the Panel did not accept that one
distortion could be justified by the existence of another one and
considered 2that, if the United States had considered that other
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contracting parties were violating the General Agreement, it could have
had recourse to the remedies which the General Agreement offered.
4. The Manufacturing Clause - Section 601 of Title 17 of the United States
Code, as extended by Public Law 97-215 of 13 July 1982 - prohibits, with
certain exceptions, the importation into or public distribution in the United
States of a copyrighted work consisting preponderantly of non-dramatic
literary material in the English language, the author of which is a United States
domiciliary, unless the portions consisting of such material have been
manufactured in the United States or Canada. The law defines "manufacture"
as including typesetting if the materials are produced directly from type or
plates made from type, making lithographic or photo-engraved plates, and
printing and binding. The United States Customs Service may seize materials
imported in violation of the Section. In addition, an infringer of a copyright
has a complete defence in court if the infringer produced the infringing
materials in the United States and can show that the copyright owner imported
materials in violation of the Manufacturing Clause. The text of the
Manufacturing Clause is reproduced in the annex to this report.
2.1 The "United States Superfund Amendments and Reauthorization Act of
1986" (hereinafter referred to as the "Superfund Act") was signed into law on
17 October 1986. The Superfund Act reauthorized a programme to clean up
hazardous waste sites and deal with public health programmes caused by
hazardous waste. It provided for excise and corporate income taxes and
appropriations to pay for the cost of these programmes. The Superfund Act
introduced in particular a new broad-based corporate income tax and
authorized yearly appropriations from general government revenues. It further
(a) re-imposed an excise tax on petroleum at higher rates, (b) re-imposed a tax
on certain chemicals ("feedstock chemicals"), and (c) imposed a new tax on
certain imported substances produced or manufactured from taxable feedstock
chemicals.
Interpretation of the term “producer” in art VI
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Labelling Practices
on Imported Wines
and Alcoholic
Beverages
7. The term "customs user fee" refers to a number of fees imposed by the
United States for the processing by the US Customs Service of passengers,
conveyances and merchandise entering the United States. Only one of these
fees is at issue in this dispute. It is the "merchandise processing fee", an ad
valorem charge imposed for the processing of commercial merchandise
entering the United States.
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Provincial
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(EEC)

Adopted
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22/03/1988

57. The European Economic Community stated that it would be pointless
to say that importers should not be asked to pay too many fees and
charges, even those which might be imposed for services specifically
rendered to them, if they could legally be asked to pay a disproportionate
contribution to the overall cost of customs processing. From a broader
perspective the EEC took the position that service fees of the kind involved in
this case were an anachronism in the modern world. It was questionable
whether the collection of duties could be regarded as "services" provided.
Neither the importer nor any private commercial party to any import
transaction benefitted in any way from being obliged to comply with whatever
importation formalities might be required. As a result of a series of
judgements of the Court of Justice of the European Communities, all
customs user fees on trade between the EEC Member States were being
eliminated. They were also being eliminated on imports into the EEC from
non-Member States. Although the EEC was not asking the Panel to rule
that all customs user fees were prohibited by Article VIII, it was saying
that these considerations made it appropriate that Article VIII be interpreted
strictly.
4.1 The Panel noted that two questions were posed in its terms of reference,
namely "whether certain practices of provincial agencies which market
alcoholic beverages (i.e. liquor boards) are in accordance with the provisions
of the General Agreement" and "whether Canada has carried out its obligations
under the General Agreement". It decided to deal with the first question before
examining the second.
4.33 The Panel noted that there was no dispute that the provincial liquor boards
were "regional authorities" within the meaning of Article XXIV:12.
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4.35 The Panel noted that the Government of Canada considered that it had
already taken such reasonable measures as were available to it to ensure
observance of the provisions of the General Agreement by the provincial liquor
boards. The Panel, however, also noted that the efforts of the Canadian federal
authorities had been directed towards ensuring the observance of these
provisions as they themselves interpreted them and not as interpreted in these
findings. The Panel therefore concluded that the measures taken by the
Government of Canada were clearly not all the reasonable measures as might
be available to it to ensure observance of the provisions of the General
Agreement by the provincial liquor boards, as provided in Article XXIV:12
and that therefore the Government of Canada had not yet complied with the
provisions of that paragraph.
At its meeting on 27 October 1986, the Council considered a communication
from the European Economic Community (L/6057, dated 18 October 1986)
concerning a bilateral arrangement between the governments of Japan and the
United States on trade in semi-conductor products (L/6076).
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Adopted
L/6309

04/05/1988

10. The United States and Japan are the largest producers and exporters of
semi-conductors. The United States was the largest producer during the 1970's,
but Japan became increasingly important as both a producer and exporter of
semi-conductor products at the beginning of the 1980's. In 1981, its exports
exceeded those of the United States for the first time. In February 1983, the
United States' industry began to express concerns to the Government of the
United States about the lack of access of non-Japanese companies to the
Japanese market and possible unfair trade practices of Japanese companies in
the
US
market.
11. On 14 June 1985, the United States Semi-conductor Industry Association
filed a petition under Section 301 of the Trade Act of 1974 against the
Government of Japan, alleging that Japan was restricting access to the
domestic semi-conductor market for United States producers. This industrywide action was followed by several complaints brought under the antidumping law.
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12. On 2 September 1986, Japan and the United States formally concluded an
Arrangement concerning Trade in Semi-Conductor Products (hereinafter
called "the Arrangement") which was subsequently notified to the GATT on 6
November 1986 in document L/6076.
1.1 In document L/6160 of 29 April 1987, the European Economic Community
(the Community) informed contracting parties that it had requested Article
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XXIII:1 consultations with the United States concerning the application of
Section 337 of the United States Tariff Act of 1930.
2.2 Under Section 337 of the United States Tariff Act of 1930 unfair methods
of competition and unfair acts in the importation of articles into the United
States, or in their sale, are unlawful if these unfair acts or methods of
competition have the effect or tendency to (i) destroy or to substantially injure
an industry efficiently and economically operated in the United States, (ii)
prevent the establishment of such an industry, or (iii) restrain or monopolise
trade and commerce in the United States.
2.9 The "specific case" referred to by the European Economic Community
in its complaint to the GATT Council (paragraphs 1.3 and 1.6 above) was a
Section 337 investigation entitled "In the Matter of Certain Aramid Fiber". On
18 April 1984, E.I. du Pont de Nemours and Company (Du Pont) filed a
complaint with the USITC under Section 337 alleging the importation, sale
and marketing in the United States of certain aramid fibre produced by Akzo
N.V. (Akzo) in the Netherlands by a process for which Du Pont had received
a patent in the United States.
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3.1 The Community initially requested the Panel to making findings
concerning the compatibility with the United States' GATT obligations of the
application of Section 337 both in general and in the Certain Aramid Fibre
case. In the light of the settlement agreement between Du Pont and Akzo (see
paragraph 2.9 above), the Community subsequently withdrew its request to the
Panel to make specific findings in the Certain Aramid Fibre case. The
Community however maintained its request that the Panel find that: (i) the
United States had failed to carry out its obligations under Article III.4 of the
General Agreement by applying procedures under Section 337 of the United
States Tariff Act of 1930 which subjected imported goods to a treatment which
was less favourable than the treatment accorded by United States federal
district courts to goods of national origin in patent infringement suits;
(ii) accordingly, to the extent to which products originating in the Community
were subjected to discriminatory procedures under Section 337 of the United
States Tariff Act which might result in exclusion orders, such procedures and
orders must be considered prima facie to nullify or impair benefits accruing to
the European Communities under the General Agreement.
1.1 The EEC held consultations on 12 July and 1 September 1988 with the
United States under Article XXIII:1 concerning restrictions on the importation
of agricultural products applied by the United States under the Decision of the
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CONTRACTING PARTIES of 5 March 1955 (the 'Waiver') and the Headnote
to the Schedule of tariff concessions (Schedule XX - United States) concerning
Chapter 10 (the 'Headnote') (C/M/224). As these consultations did not lead to
a satisfactory settlement, the EEC, in a communication circulated as L/6393 of
12 September 1988, requested the establishment of a panel to examine the
matter pursuant to Article XXIII:2 (C/M/224).
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Unadopted
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23/04/1992

EEC

Australia
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Unadopted
SCM/178

28/10/1993

EEC

Brazil
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Adopted
SCM/179

34

28/04/1994

Consultations pursuant to Article VII:3-5 of the Agreement on Government
Procurement between the European Community and the United States
concerning the procurement by the United States National Science Foundation
of a sonar mapping system took place in Washington D.C. on 26 June 1991.
On 12 July 1991, the European Community requested the Committee on
Government
Procurement
to meet under Article VII:6 of the Agreement and requested the establishment
of a panel under Article VII:7 (document GPR/M/41, part C). At that meeting,
the Committee agreed to establish a Panel to examine the complaint of the
European Community concerning the procurement by the United States
National Science Foundation of a sonar mapping system.
Withdrawal by the EEC of the complaint

Brazil’s imposition of provisional and definitive countervailing duties on
imports of milk powder and certain types of milk inconsistent with Brazil’s
obligations under Articles 6:1-4 and 1 GATT
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Certain Types of
Milk from the
European
Economic
Community

15

Panel Report
United States —
Restrictions on
Imports of Tuna
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Antilles

1.1 On 11 March 1992, the European Economic Community ("EEC")
requested the United States to hold consultations under Article XXIII:1 on
restrictions maintained by the United States. on the importation of certain tuna
products (DS29/1). The consultations were held on 10 April 1992. As they did
not result in a satisfactory adjustment of the matter, the EEC, in a
communication dated 5 June 1992, requested the CONTRACTING PARTIES
to establish a panel to examine the matter under Article XXIII:2 (DS29/2). On
3 July 1992, the Kingdom of the Netherlands ("the Netherlands"), on
behalf of the Netherlands Antilles, requested the United States to hold
consultations pursuant to Article XXIII:1 concerning the same restrictions
(DS33/1). These consultations were held on 13 July 1992. Since they did not
result in a satisfactory adjustment of the matter, the Netherlands, in a
communication dated 14 July 1992, requested to be joined, as a cocomplainant, in the panel to be established pursuant to the request of the EEC
(DS29/3).

USA

Tuna (EEC)

Unadopted
DS29/R

16/06/1994

2.2 In the eastern tropical Pacific Ocean, but not in other waters, schools of
tuna often swim below herds of dolphin that are visible swimming at or near
the surface. Tuna fishermen in the eastern tropical Pacific therefore commonly
use dolphins to locate schools of tuna, and encircle them intentionally with
purse seine nets on the expectation that tuna will be found below the dolphins.
Since the 1960's, the practice of intentionally setting purse seine nets on
dolphins to catch tuna has resulted in the incidental killing and injury of many
dolphins. In 1986, an estimated 133,000 dolphin were killed in this way. By
1991, the number killed had been reduced to an estimated 27,500, due to the
growing consensus on the need to reduce dolphin mortality, and the
introduction of improved fishing methods and equipment. The number of
dolphins in the eastern tropical Pacific, after a decline in the 1970's and 1980's,
is now stable at current levels of mortality.
2.3 International efforts to reduce dolphin mortality resulting from the use of
purse seine nets in commercial fisheries in the eastern tropical Pacific have
been pursued within the Inter-American Tropical Tuna Commission
("IATTC").
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2.4 In June 1992, IATTC member governments signed an Agreement, to
take effect in January 1993, aimed at progressively reducing dolphin mortality
in the eastern tropical Pacific to levels approaching zero, through the setting of
annual limits.
5.10 (…) The Panel noted that the embargoes imposed by the United States
were "prohibitions or restrictions" in the terms of Article XI, since they banned
the import of tuna or tuna products from any country not meeting certain policy
conditions. They were not "duties, taxes or other charges". The Panel therefore
concluded that the measures were inconsistent with Article XI:1.
5.20 (…) In view of the above, the Panel could see no valid reason supporting
the conclusion that the provisions of Article XX (g) apply only to policies
related to the conservation of exhaustible natural resources located within the
territory of the contracting party invoking the provision. The Panel
consequently found that the policy to conserve dolphins in the eastern tropical
Pacific Ocean, which the United States pursued within its jurisdiction over
its nationals and vessels, fell within the range of policies covered by Article
XX (g).
5.26 (…) If however Article XX were interpreted to permit contracting parties
to take trade measures so as to force other contracting parties to change
their policies within their jurisdiction, including their conservation
policies, the balance of rights and obligations among contracting parties,
in particular the right of access to markets, would be seriously impaired.
Under such an interpretation the General Agreement could no longer serve as
a multilateral framework for trade among contracting parties.
5.42 The Panel noted that the objective of sustainable development, which
includes the protection and preservation of the environment, has been widely
recognized by the contracting parties to the General Agreement. The Panel
observed that the issue in this dispute was not the validity of the
environmental objectives of the United States to protect and conserve
dolphins. The issue was whether, in the pursuit of its environmental
objectives, the United States could impose trade embargoes to secure
changes in the policies which other contracting parties pursued within
their own jurisdiction. The Panel therefore had to resolve whether the
contracting parties, by agreeing to give each other in Article XX the right to
take trade measures necessary to protect the health and life of plants, animals
and persons or aimed at the conservation of exhaustible natural resources, had
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agreed to accord each other the right to impose trade embargoes for such
purposes. The Panel had examined this issue in the light of the recognized
methods of interpretation and had found that none of them lent any support to
the view that such an agreement was reflected in Article XX.
1.1 On 20 May 1992, the European Community requested the United States to
hold consultations pursuant to Article XXIII:1 on three measures maintained
by the United States, namely, the Corporate Average Fuel Economy (CAFE)
regulations, the gas guzzler tax, and the luxury tax, as it applies to cars
(DS31/1).
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11/10/1994

15/11/1994

3.11 Moreover, the EC argued that in 1992 the luxury tax affected 109,309
of 265,183 imported European automobiles sold in the United States, or 41.2
per cent. In contrast, it applied to 120,094 of the 5,888,680 automobiles
manufactured in the United States, or 2.0 per cent. The discriminatory
effects of the luxury tax were even more pronounced if the relative tax burdens
were considered. While US vehicles were subject to the tax, the majority sold
by the Big Three sold in the $30,000-$35,000 range and were subject to a
minimal tax. Thus, the average tax for most US models subject to the tax in
1992 was relatively small: Buick ($150), Cadillac ($373), Chevrolet ($307),
and Lincoln ($150). As a result, the average luxury tax for a US-built car was
only $266 in 1992. But because European luxury cars sold for substantially
higher prices, they had on average been subject to much higher luxury taxes:
Mercedes ($2,685), BMW ($1,003), Porsche ($3,023), Ferrari ($12,842),
Rolls-Royce ($13,300), Bentley ($14,940), Maserati ($1,370), Lotus ($1,493),
Lamborghini ($18,385), and Aston Martin ($17,294). Consequently, the
average luxury tax of European-built autos in 1992 was $1,912. (The average
tax on a Japanese "luxury" car was less, $545, but still substantially higher than
on Big Three vehicles.)
6.1 Based on the foregoing findings, the Panel concluded that
a) the luxury tax on automobiles is not inconsistent with Article III:2;
b) the gas guzzler tax on automobiles is not inconsistent with Article III:2;
c) the CAFE regulation is inconsistent with Article III:4 and, to the extent that
it is based on separate foreign fleet accounting, cannot be justified under
Article XX(g) or Article XX(d).
1. On 26 February 1993 and 29-30 March 1993, the European Community
(hereinafter "EC) held bilateral consultations with the United States under
Article 3 of the Agreement on Interpretation and Application of Articles VI,
XVI and XXIII of the General Agreement on Tariffs and Trade (hereinafter
"the Agreement") regarding the United States' preliminary and final
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affirmative countervailing duty and injury determinations on certain hot
rolled lead and bismuth carbon steel products originating in France,
Germany and the United Kingdom.
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Japan's measures on imports of thrown silk
USA

Japan

Silk Yarn

Adopted
L/4637

17/05/1978

Pattern of discriminatory treatment against imports of manufactured tobacco

USA

Japan

Tobacco

Adopted
L/5140

11/06/1981

1.4 The Panel met with the parties on 21 September and on 21 October 1988.
Canada presented a submission on 21 September 1988 and the European
Communities presented a submission on 21 October 1988.
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Adopted
L/6474

22/06/1989

2.8. (…) By an amendment adopted in 1973, subsequent to the conclusion
of a Free Trade Agreement between Norway and the European
Communities, the duration of the periods during which imports of apples and
pears should be prohibited was reduced.
4.3 As to the compatibility with the provisions of Article XI, of the import
restrictions applied by Norway to the imports of apples and pears, the
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European Communities underlined that in order to judge whether there was a
ban or a simple restriction, import conditions over a sufficiently long period
should be observed, assessing the effects of the measures in question.
4.9 The EEC stated that the restrictive application of import quotas had
greatly limited United States sugar imports since 1982. This sharp
reduction in United States imports had contributed substantially to a plunge
in sugar prices on world markets with harmful effects for all sugar
exporters, including the EEC. Furthermore, by maintaining domestic sugar
prices at very high levels, the United States had encouraged the production of
isoglucose, and its by-product corn gluten feed, which was produced almost
exclusively for export to the EEC. The distorting effects of these exports were
serious in that they constituted a very cheap substitute for EEC cereals for
animal feed and thus tended to encourage the growth of EEC milk and beef
production.
4.10 The EEC maintained that these quantitative restrictions on sugar imports
were contrary to Article XI:1 and were neither consistent with the provisions
set out in Article XI:2, nor with the terms of the 1955 Waiver granted to the
United States.
4.1 The EEC explained that its interest related primarily to the general
question of the interpretation of the notion of "like product" within the
sense of Article I:1. In the EEC's view, "like products" could be interpreted:
(i) to refer to products which are "like" in the economic sense, i.e. directly
competitive or substitutable, or (ii) to refer to products which are "like" in the
physical sense, taking essentially the tariff classification as the basis. The
Community, for a number of reasons, was in favour of the second
alternative.
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4.6 The Community was aware of the fact that a somewhat broader
interpretation of the notion of "like products" had been accepted in the GATT
in relation to Article III. However, even in the Article III context, it had been
found that products should be considered as "like products" in view of their
similar properties, end-uses and, usually, uniform classification in tariff
nomenclatures. Moreover, Article I did not contain any reference to directly
competitive or substitutable products as did the Note Ad Article III:2. In the
context of Article III there existed good reason for a rule which was
sufficiently wide to prevent any form of de facto discrimination against
foreign products. On the contrary, in the context of Article I:1 a wide
interpretation of the notion of "like products" could make trade liberalization
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more, rather than less, difficult, and could thus run counter to the objectives
of the General Agreement.
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4.7 For the reasons outlined above, the Community's position was that, in the
area of tariffs, the erga omnes application of a tariff based on a specific tariff
classification should be presumed to be in conformity with the MFN principle,
unless the classification was demonstrated to be arbitrary in a manner which
amounted to a de facto discrimination among foreign products from different
sources. The Community, therefore, considered that it would be
appropriate to accept, in principle, tariff classifications as providing the
basis for the definition of "like products" for the purpose of Article I.
The European Communities explained that it had a trade deficit with Japan
in the leather sector (importing 110 tons and exporting 49 tons, in 1982), a
phenomenon they found particularly strange in the bovine sector in view of
the relative herd sizes and tanning capacities. They had asked for the Japanese
régime to be progressively liberalized on an m.f.n. basis but no satisfactory
solution had been achieved in regular bilateral meetings held since 1976.
Article XXIII:1 concerning the application of the retail sales tax by the
provincial government of Ontario to the sale of gold coins in a manner which
afforded protection to domestic production of gold coin.
Statement by the EEC
In a statement to the Panel, the European Economic Community expressed its
concern that no precedent should be established in relation to Article
XXIV:12 which could affect contracting parties' confidence in obligations
undertaken by federal states. It would be unacceptable if the Panel found
that Article XXIV:12 could allow a local or regional authority to free
itself from any GATT obligation undertaken by the central government.
GATT obligations are addressed to governments. In international law, a
government represented a country in its entirety. Article XXIV:12 simply
recognized the fact that federal states may have difficulties in implementing
their GATT obligations because of their particular administrative or legal
structures. In the opinion of the Community, even if it were to be determined
to the complete satisfaction of the parties to the dispute that "reasonable
measures" had been taken, there would be an unacceptable gap in the
implementation of the General Agreement if the Panel were to interpret
Article XXIV:12 in such a way as to limit the obligations of certain
contracting parties. The Note to Article III:1 furthermore confirmed that
contracting parties were not allowed to maintain under Article XXIV:12
measures which are inconsistent with the letter and spirit of GATT; the only

No

Document

Claimant

Respondent

Subject

Status and
Document
Code

Adoption or
Circulation
date

Extract

relief from the obligation to eliminate such measures was that, in case of
serious administrative and financial difficulties, some time could be allowed
for their elimination
Findings
53. In the second stage of its examination, the Panel first addressed the
question of whether, and if so how, Article XXIV:12 affects Canada's
obligations under Article III:2 in respect of the measure taken by the Province
of Ontario. The Panel noted that it is a well-established principle of
international law that a party to a treaty may not invoke the provisions of its
internal law, including its constitutional law, as justification for the failure to
perform the treaty (see Article 27 of the Vienna Convention on the Law of
Treaties). According to this principle, Canada would be fully responsible for
any actions, taken by any State organs, having international trade policy
effects, and would have an unqualified obligation to ensure the observance of
the General Agreement by regional and local governments and authorities,
unless some specific provision of the General Agreement determined
otherwise. The distribution of competence between the federal
government and the provinces under the Canadian constitution would
therefore be irrelevant. The Panel considered that the purpose of Article
XXIV:12 was to qualify the basic obligation to ensure the observance of the
General Agreement by regional and local government authorities in the case
of contracting parties with a federal structure, by stating that such contracting
parties are obliged to take "such reasonable measures as may be available" to
them to ensure observance, and that this qualification applied to Canada's
obligation under Article III:2 in respect of measures taken by the Province of
Ontario.
58. The Panel therefore examined whether Article XXIV:12 applied in this
constitutional situation. The Panel considered that, if Article XXIV:12 is to
fulfil its function of allowing federal States to accede to the General
Agreement without having to change the federal distribution of competence,
then it must be possible for them to invoke this provision not only when the
regional or local governments' competence can be clearly established but also
in those cases in which the exact distribution of competence still remains to
be determined by the competent judicial or political bodies. The Panel
therefore concluded that Canada had to be given the benefit of the doubt and
that Article XXIV:12 had to be deemed to be applicable to the Ontario
measure.
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63. The Panel proceeded to an evaluation of the relative merits of the two
interpretations of Article XXIV:12. The Panel noted that Article XXIV:12
refers to the "observance" of the provision of the General Agreement by local
governments. Only a rule that applies to local governments can be "observed"
by them. This suggests that Article XXIV:12 was not meant to regulate the
scope of application of the provisions of the General Agreement but
merely the measures to secure their observance by local governments.
The Panel further noted that Article XXIV:12 is an exception to the general
principle that a party to a treaty may not invoke its internal law as a
justification for not performing its treaty obligations (see para. 42 above),
that it grants a special right to federal States without giving an offsetting
privilege to unitary States and that it could therefore lead to imbalances in
rights and obligations between unitary and federal States if the latter
encounter constitutional difficulties in carrying out their obligations under the
General Agreement.
64. The Panel considered that, as an exception to a general principle of law
favouring certain contracting parties, Article XXIV:12 should be
interpreted in a way that meets the constitutional difficulties which
federal States may have in ensuring the observance of the provisions of the
General Agreement by local governments, while minimizing the danger that
such difficulties lead to imbalances in the rights and obligations of contracting
parties. Only an interpretation according to which Article XXIV:12 does not
limit the applicability of the provisions of the General Agreement but merely
limits the obligations of federal States to secure their implementation would
achieve this aim.
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65. For the reasons set out above, the Panel considered that the nonobservance of the provisions of Article III:2 by Ontario constituted a prima
facie case of nullification or impairment of benefits accruing to South Africa
under the General Agreement. Canada's obligations to ensure the
observance of the provisions of Article III:2 by Ontario are limited to
those set out in Article XXIV:12 but, until its efforts in accordance with
Article XXIV:12 have secured the withdrawal of the measure, Canada is
obliged to compensate South Africa for the competitive opportunities lost
as a result of the Ontario measure.
4.2 The European Communities noted their particular concern with the effects
of the Japanese quantitative restrictions on their exports of preserved,
concentrated or sweetened milk and cream (04.02), processed cheese (04.04
ex), starch and inulin (11.08 ex), fruit puree and pastes (20.05 ex), tomato
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ketchup and sauce (21.04 ex), and food preparations not elsewhere specified
(21.07 ex). Although the Community was a substantial world exporter of these
products, it did not hold the same position in the Japanese market owing to
the restrictions. The Community was thus suffering economic injury because
its exports were penalized by the quantitative restrictions in question.
49. The European Communities stated that, as an important
manufacturer and exporter of cigarettes, they had a significant interest
in the opening of the Thai market for cigarettes which was estimated to be
worth approximately US$1,500 million annually. The Communities believed
that the operation of Thailand's import licensing régime for cigarettes
constituted a de facto prohibition inconsistent with Article XI:1, which
was not covered by the exceptions set out in Article XI:2 or Article XX(b)
and could not be justified under Thailand's Protocol of Accession to the
GATT. The Communities also believed that there was insufficient evidence
that Thailand was bringing its internal taxes into conformity with Article III
as it had undertaken to do at the time of its accession to GATT. The
maintenance on cigarettes of discriminatory excise and business taxes could
not be justified under the terms of paragraph 3 of Thailand's Protocol, eight
years after its accession. The Communities therefore supported the United
States in its request that the Panel recommend that Thailand eliminate the
quantitative restrictions maintained on imports of cigarettes and bring its tax
laws and practices on cigarettes into conformity with its obligations under the
General Agreement.
50. On the basis of the Memorandum of Understanding between the parties
(see paragraph 3 above) and in pursuance of Thailand's request (paragraph 27
above), the Panel asked the World Health Organization (WHO) to present its
conclusions on technical aspects of the case, such as the health effects of
cigarette use and consumption, and on related issues for which the WHO was
competent.
51. In submissions to the Panel which were generally supported by Thailand,
representatives of the WHO explained that one of the best known effects of
smoking was lung cancer but that pulmonary and cardiovascular diseases
were also attributable to it, as were increased risks of miscarriage, still-births
or reductions in birth weights. Many other health problems had also been
linked with smoking. Cigarette smoking had been shown to be the leading
cause of preventable death and disease in developed nations. As far as
Thailand was concerned, smoking-related cancer was not as high as in many
other developing countries and was relatively low in comparison to more
affluent countries. However, an increase in cigarette smoking would lead to
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an increase in mortality due to lung cancer and hypertension, which was
already rising because of the increase in cigarette consumption which had
occurred
10
to
20
years
ago.
52. According to the representatives of the WHO, cigarette smoking was
declining in industrialized nations at a rate of 1.1 per cent a year, but
rising in developing countries by 2.1 per cent a year.
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81. In sum, the Panel considered that there were various measures consistent
with the General Agreement which were reasonably available to Thailand to
control the quality and quantity of cigarettes smoked and which, taken
together, could achieve the health policy goals that the Thai government
pursues by restricting the importation of cigarettes inconsistently with Article
XI:1. The Panel found therefore that Thailand's practice of permitting the sale
of domestic cigarettes while not permitting the importation of foreign
cigarettes was an inconsistency with the General Agreement not "necessary"
within the meaning of Article XX(b).
4.10 The comments of the EEC focused exclusively on the intermediary
nations embargo provisions of the MMPA, which were due to become
effective with respect to certain EEC member states on 24 May 1991. It was
the view of the EEC that the intermediary nations embargo was incompatible
with the GATT independent of the legality of the direct embargo against
Mexico; the EEC requested that the Panel rule accordingly with regard to the
intermediary nations embargo, to ensure that changes in United States
legislation incorporate the elimination of the concept of "intermediary
nations" as a basis for the application of trade embargoes. The EEC too had
adopted measures to ensure the protection of the dolphin population and was
ready to offer its full support to current efforts to reinforce international
cooperation on the problems raised by the incidental kill of migratory species.
The EEC also urged that, independently of the basis found for solving the
present dispute, the CONTRACTING PARTIES seek to offer guidance on
circumstances under which trade measures may be used to achieve
environmental goals.
4.11 The EEC noted the provisions of the MMPA on intermediary nations,
indicating in particular the further possible consequences of an embargo on
an "intermediary nation": (…) three EEC member states, France, Italy and
Spain, were likely to be affected by the intermediary nations embargo.
The EEC had never considered applying an embargo vis à vis the countries
embargoed by the United States; firstly, the EEC did not consider application
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of unilateral trade restrictions to be an adequate means to limit incidental
dolphin mortality, secondly, the EEC had doubts as to whether the direct
embargo by the United States was GATT-compatible and so saw
an EEC embargo as risking a breach of GATT obligations, and thirdly, the
EEC would not introduce trade measures because of a third country's
requirements nor on the basis of that country's unilaterally-defined standards.
4.13 Regarding Article XX, the EEC considered that the embargo on
intermediary nations could in no way be justified as a measure "necessary" in
the context of Article XX(b) or XX(g). In this respect, the EEC recalled two
previous panel reports on the interpretation of these provisions.
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4.14 The EEC argued as well that Article XX(g) was not relevant to the
current dispute, as the United States measures were related to reduction of
incidental kill of dolphins, not to conservation of tuna products. While tuna
had been deemed in past disputes to be an exhaustible natural resource,
dolphins were not, as they were not the object of commercial exploitation.
4.7 The European Community observed that the Omnibus Budget
Reconciliation Act of 1990 created a new tax exemption for domestic wine
producers and augmented the exemption provided to small domestic beer
producers. In practice, this measure provided a maximum total benefit of
$660,000 per eligible brewery (of which, it had been estimated, there were
more than 200 in the United States) and of $90,000 per winery (of which there
were 1,400 estimated beneficiaries). The European Community invited the
Panel to find that to the extent that these tax exemptions were solely available
to qualifying "small" domestic producers and not to third country producers,
they were contrary to Article III:2, first sentence, of the General Agreement.
Furthermore, the provision acted to afford protection to the product of small
domestic producers and therefore was also contrary to Article III:2, second
sentence in conjunction with Article III:1 of the General Agreement. As such
these measures nullified or impaired benefits accruing to the European
Community under the General Agreement.
The European Communities arguments with regard to article VI GATT,
questions on “standing”, cumulation, timing of the raising of arguments by
Mexico.

No

13

14

15

Document

Panel Report
Korea — AntiDumping Duties
on Imports of
Polyacetal Resins
from the United
States

Panel Report
United States —
Imposition of
Anti-Dumping
Duties on Imports
of Fresh and
Chilled Atlantic
Salmon from
Norway

Panel Report,
United States —
Measures
Affecting the
Importation,
Internal Sale and
Use of Tobacco

Claimant

Respondent

Subject

Status and
Document
Code

Adoption or
Circulation
date

USA

Korea

Resins

Adopted
ADP/92 and
Corr.1

27/04/1993

Norway

USA

Norwegian
Salmon AD

Adopted
ADP/87

27/04/1994

Brazil
Chile
Colombia El
Salvador
Guatemala
Thailand
Zimbabwe
Canada
Argentina

USA

Tobacco

Adopted
DS44/R

46

04/10/1994

Extract

181. The European Communities said that the injury determination in this
case was not sufficient. All normal indicators for injury mentioned in the
Agreement, such as increase in volume of imports, loss of market share or
domestic production, price suppression or depression, were not found by the
investigating authorities. On the contrary, there was a decrease of imports and
a consequent loss of market share of the exporters, while the domestic
producer was able to increase his market share and profits. All evidence
pointed to the absence of injury. The Korean authorities had based their
determination on the rather obscure notion of "import substitution" which was
not a legal criteria under the Agreement. Therefore, the European
Communities could not support the views of Korea in this case.
1. In a communication to the Committee on Anti-Dumping Practices ("the
Committee") circulated on 17 June 1991 (ADP/57), Norway informed the
Committee that on 2 May 1991 consultations had taken place under Article
XXIII:1 of the General Agreement between the United States and Norway on
the imposition of anti-dumping duties by the United States on imports of fresh
and chilled Atlantic salmon from Norway.
316. The EEC presented to the Panel its views on the following aspects of the
dispute before the Panel: (1) the scope of the Panel's review; (2) the standing
of the petitioner to request the initiation of an anti-dumping investigation on
behalf of the domestic industry in the United States; and (3) the determination
of dumping made by the Department of Commerce
50. The European Community ("EC") submitted that the DMA was the main
trade distorting measure among those implemented by the United States with
respect to tobacco within the framework of the 1993 Budget Act, infringing a
number of requirements of Article III of the General Agreement. The EC
considered that the DMA was contrary to Article III:5, first sentence since the
DMA was an internal regulation applied exclusively to the manufacturing of
cigarettes in the United States. Even though it was called Domestic Marketing
Assessment, the use of the word "assessment" should not mislead the Panel.
The Assessment was not a tax, but a penalty which was imposed if a
proportion of domestic tobacco was not respected by the U.S. manufacturers
of cigarettes to which the measure applied. The DMA was therefore primarily
a quantitative regulation, functioning as an incentive to respect the
proportions imposed by the law. In addition, the DMA applied to the use of
tobacco by certain U.S. manufacturers of cigarettes. Finally, it required a
specific proportion of 75 per cent of U.S. grown tobacco.
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2. Prior to the tariff negotiations conducted at Torquay between Germany
and Norway within the framework of the General Agreement, canned
products of clupea sprattus and clupea harengus enjoyed the same customs
treatment in Germany as the canned products of clupea pilchardus. This
equality of treatment had been guaranteed by notes exchanged between the
two Governments in 1925 and 1927.

Germany

Greece

Norway

France

Sardines

Import Taxes

Adopted
G/26

Adopted
G/25

47

31/10/1952

3. The Torquay negotiations were conducted on the basis of the draft of a new
German Customs Tariff, following the nomenclature elaborated in 1949
by the European Customs Union Study Group.
17. As the measures taken by the German Government have nullified the
validity of the assumptions which governed the attitude of the Norwegian
delegation and substantially reduced the value of the concessions obtained by
Norway, the Panel found that the Norwegian Government is justified in
claiming that it had suffered an impairment of a benefit accruing to it under
the General Agreement.
1. The Panel on Complaints examined with the representatives of Greece and
France the complaint of the French Government regarding the alleged
inconsistency of a special "contribution" levied by the Greek Government
on certain imported goods. Representatives of the International
Monetary Fund participated in the discussions on this matter. The
French delegation, supported by the United Kingdom delegation,
contended that the tax was applied only on imported products and was
contrary to the provisions of paragraph 2 of Article III of the General
Agreement as no corresponding charge was levied on like domestic products.

03/11/1952
2. On the other hand, the Greek delegation stated that the contribution levied
by its Government was, to all intents and purposes, a charge imposed on
foreign exchange allocated for the importation of goods from abroad
equivalent to a multiple currency practice, which measure was considered by
the Greek Government as indispensable to cover the constantly widening gap
between the official exchange rates of the drachma in relation to foreign
currency and the effective purchasing power of the drachma. Accordingly,
this contribution did not fall under Article III, the application of which was
limited to internal taxes applied on imported products.
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10. The Panel suggest moreover that the CONTRACTING PARTIES should
address an enquiry to the International Monetary Fund as to whether the
Greek "contribution" in force since 8 October 1952 (a) is a multiple currency
practice, and (b) whether or not it is in conformity with the Articles of
Agreement
of
the
International
Monetary
Fund.
11. If these steps are taken, the Panel considers that the CONTRACTING
PARTIES, when they come to deal with the matter again, will have before
them the necessary information to determine whether the Greek
"contribution" is an internal tax or charge on imported goods within the
meaning of Article III or an additional import charge under Article II, and at
the same time the findings of the Fund.
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13. In suggesting that the CONTRACTING PARTIES defer a decision on this
point pending the receipt of further information the Panel have taken into
account that, although both the French and United Kingdom delegations have
stated that they are suffering commercial damage as a result of the
"contribution" imposed by Greece, this is not their major concern in having
the matter brought before the CONTRACTING PARTIES. The desire of
these two contracting parties is to obtain a decision on principle from the
CONTRACTING PARTIES and, in the event that the measures were judged
inconsistent with the General Agreement, the withdrawal or modification of
these measures by the Greek Government.
2. When the Greek Government conducted tariff negotiations at Annecy and
Torquay within the framework of the General Agreement it agreed to bind the
coefficients applied before 1939 for the conversion of metallic drachmae rates
of customs duty into paper drachmae notes on items included in Schedule
XXV and those coefficients were specified in a note to that Schedule. The
Decision of 10 July increased those coefficients on a number of products to
levels in excess of those specified in the Greek Schedule. The new levels of
these coefficients, as well as the levels at which they were bound in Schedule
XXV, are listed in the Annex to this Report.
3. The United Kingdom Government, as well as other contracting parties
interested, maintained that this Decision constituted an infringement of the
provisions of paragraph 1 of Article II of the General Agreement. The Greek
Government agreed that this emergency measure taken in July last was not
consistent with its obligations under the General Agreement.
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4. The Greek Government indicated that the measure had been taken as an
emergency measure to meet acute financial difficulties and undertook to
withdraw the Decision and to revert before 1 July 1953 to the levels bound
under the General Agreement. The United Kingdom delegation, as well as the
delegations of other contracting parties affected, stated that they recognized
that the Greek Government had to encounter serious difficulties and that their
Governments would be prepared to consider that the case would be settled to
their satisfaction if the coefficients applied to the products described in
Schedule XXV were brought down to the agreed levels specified in the
Schedule before the date suggested by the Greek delegation.
Belgian law on the levy of a charge on foreign goods purchased by public
bodies when these goods originated in a country whose system of family
allowances did not meet specific requirements
Art I, III§2
Having considered the complaint submitted by the Italian Government
regarding a special temporary compensation tax imposed by the French
Government on certain goods imported into its customs territory (…).
Having heard the explanation given by the French Government that its
purpose has not been to replace the incidental protection afforded by the
maintenance of quantitative restrictions under Article XII of the General
Agreement by additional tariff protection, but solely to resort to a temporary
and transitional device designed to facilitate the removal of quantitative
restrictions on imports into France of the goods affected from the other
countries members of the Organization for European Economic Co-operation,
that the French Government would otherwise have felt entitled, under the
provisions of the said Article XII, to maintain these restrictions, and that there
was no question of charging the tax on any imports for which these restrictions
were maintained (…).
It follows that the action of the French Government justifies the
invocation of the provisions of Article XXIII and that any contracting party
whose trade is adversely affected has grounds to propose under paragraph 2
of that Article such compensatory action as it may think appropriate for
authorization by the CONTRACTING PARTIES.
2. In the course of the Torquay negotiations, the Benelux delegations
requested the German delegation to agree on a reduction of the German import
duties on the products specified in paragraph 1 above to the level of the
Benelux tariff.
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6. This offer was considered as acceptable by the Benelux representative, on
the understanding that their governments reserved their right to bring the
matter again before the CONTRACTING PARTIES if the proposals of
reduction were not approved by the Parliament of the Federal Republic of
Germany or if the concessions were withdrawn after the period of three years
contemplated in the German offer.
Greek Government had increased the duty on item 137, e, 3, Gramophone
Records, etc., which had been bound both at Annecy and Torquay. The Group
consequently reports to the CONTRACTING PARTIES its finding that "longplaying" records (under 78 revolutions per minute) are covered by the
description of item 137, e, 3 bound in Schedule XXV (Annecy and Torquay).
1. The Panel for Conciliation examined with the representatives of the United
Kingdom and Italy the complaint of the United Kingdom Government that
certain provisions of chapter III of Italian Law No. 949 of 25 July 1952, which
provides special credit facilities to some categories of farmers or farmers'
co-operatives for the purchase of agricultural machinery produced in
Italy, were inconsistent with the obligations of Italy under Article III of
the General Agreement and that the operation of this Law impaired the
benefits which should accrue to the United Kingdom under the Agreement.
7. It was clear in their view that Law No. 949 which concerned the
development of the Italian economy and the improvement in the
employment of labour was not related to the questions of sale, purchase or
transportation of imported and domestically produced products which were
the
only
matters
dealt
with
in
Article
III.
8. Moreover the Italian delegation considered that the text of Article III:4
could not be construed in such a way as to prevent the Italian
Government from taking the necessary measures to assist the economic
development of the country and to improve the conditions of employment in
Italy.
16. The Panel recognized and the United Kingdom delegation agreed with
this view that it was not the intention of the General Agreement to limit the
right of a contracting party to adopt measures which appeared to it necessary
to foster its economic development or to protect a domestic industry,
provided that such measures were permitted by the terms of the General
Agreement.
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1. The Panel for Conciliation examined a complaint by the Government of
Australia that as a result of subsidies being granted by the French Government
on
exports
of
wheat
and
wheat
flour,
inconsistently
with the provisions of Article XVI:3, French exports have displaced
Australian trade in these products particularly in its traditional wheat
flour markets in Ceylon, Indonesia and Malaya, and have thus impaired
the benefits which accrue to Australia under the General Agreement.
4. Under French law the Office National Interprofessionnel des Céréales
(ONIC) controls the production, collection, storage and domestic sale of
cereals including wheat and flour and exercises a monopoly on imports
and exports thereof. One of the main provisions of the legislation enforced
by ONIC is the institution of a legal domestic price for wheat. A price is
guaranteed to the producer each year for deliveries up to a maximum amount,
or quantum.
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26. Before concluding its report the Panel wishes to draw the
CONTRACTING PARTIES' attention to the general state of
disequilibrium in the Southeast Asian flour markets, which its
examination of the case before it has revealed. It had noted that substantial
shifts had taken place as to source of supplies; France, for instance, had once
exported large quantities of flour to what formerly constituted French
Indochina. In the years 1951-54 that market had received 50,000-60,000 tons
annually from France. For various reasons, particularly owing to noncommercial supplies from other sources, however, French flour exports to that
market had fallen to zero by 1957. Accordingly, French exporters had been
forced to seek alternative markets in the region, thus resulting in incursions
on the traditional markets of other exporters. Moreover, other European
countries became or returned as occasional and sporadic suppliers of
substantial quantities of flour to those markets. This had further contributed
towards the general state of disequilibrium which is apparent. In view of this
situation, therefore, the Panel considered that so long as trade in flour with
this region was likely to be affected by other than strict commercial
considerations and the agriculture policy of a number of countries
enabled exporters to obtain substantial assistance from their
governments, it would be necessary for some arrangement to be arrived at to.
take due account of the interest of traditional suppliers. The most practical
method of achieving this end thus avoiding any further disorganization of the
flour markets in this region, appears to the Panel to be inter-governmental
consultations.
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10. The Panel therefore concentrated its attention on the applicability of the
1955 Decision. An examination of the situation as regards the export trade of
the territories concerned shows that the United Kingdom is purchasing
practically all their exports and that competition from sources outside the
United Kingdom preferential area and not subject to quantitative restrictions
does not constitute a real threat to the export trade of the dependent overseas
territories
in
the
United
Kingdom
market.
The Panel understands that the United Kingdom's application is therefore
not directed towards affording immediate relief but towards affording longterm protection to dependent overseas territories when the United
Kingdom undertakes the total liberalization of imports of bananas from
the dollar area. The United Kingdom representative said that, if the
CONTRACTING PARTIES agree that it may invoke the Decision in this
case, the United Kingdom intends to liberalize imports of dollar area
bananas within three or four years and that its immediate intentions are to
increase the present yearly dollar area quota of 4,000 tons to 8,000 tons in
1963 and 14,000 tons in 1964. The Panel therefore feels "that the need for the
measure proposed by the United Kingdom is unlikely to arise during the
course of 1963 and 1964, since even the largest of these figures represents
only 3.7 per cent of total United Kingdom imports in 1961. They accordingly
feel that the United Kingdom has failed to establish that there is a need for an
increased
preference
in
the
near
future.
11. The representative of the United Kingdom pointed out, however, that since
Jamaica is shortly to achieve independence the United Kingdom feels it
necessary to invoke the Decision now. He explained that if they failed to do
so before Jamaica achieved independence the United Kingdom would lose the
right to invoke the Decision.
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12. With respect to this contingency the Panel feels that it would be more
appropriate to present the problem to the CONTRACTING PARTIES if and
when it arises. The CONTRACTING PARTIES have in the past had to deal
with similar problems, e.g. in the cases of Libya and Somaliland and, as in
these cases, would undoubtedly consider the problem sympathetically in the
light of the circumstances then prevailing.
Import restrictions applied by the Government of France to products on
which the European Economic Community had given tariff concessions
to the United States in the recently concluded negotiations under the
GATT.
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2. The Panel heard statements by the representative of the United States
and by the representative of France and obtained clarification on certain
points from these representatives.

12

13

Panel Report
Uruguayan
Recourse to
Article XXIII

Working Party
Report
Greece —
Preferential Tariff
Quotas to the
USSR

Uruguay

Greece

Recourse to
XXIII

USSR Tariff
Quotas

Adopted
L/1923

Adopted
L/3447

16/11/1962

02/12/1970

6. The Panel therefore suggests that the CONTRACTING PARTIES could
appropriately recommend to the French Government the withdrawal of
restrictions inconsistent with Article XI, with particular reference to
restrictions on the products which have been specifically referred to by the
United States Government.
Uruguay against restrictive measures by 15 contracting parties for a variety of
measures and products. The 15 parties: Austria, Belgium, Canada,
Czechoslovakia, Denmark, Finland, France, Federal Republic of Germany,
Italy, Japan, The Netherlands, Norway, Sweden, Switzerland and the USA.
At its July 1970 meeting, the Council received a formal request by Greece for
a waiver under Article XXV:5 to cover tariff quotas granted by Greece to the
USSR, and established a Working Party with the following terms of reference:
"To examine the request of the Government of Greece for a waiver from its
obligations under Article I of the General Agreement in order to reduce the
customs duties on certain products manufactured in, and coming from the
USSR, as specified in the Special Protocol of 13 December 1969; and to report
to the Council."
2. The representative of Greece explained that the objective of the Special
Protocol was to facilitate imports of industrial products from the USSR in
order that balance could be restored in the Long-Term Clearing Agreement
between the two countries, which at present showed a large credit balance
($6,200,000) in favour of Greece. A continuation of this surplus would make
it difficult for the USSR to maintain its purchases of agricultural
products of special export interest to Greece through this clearing
mechanism. Greece had not been able to find adequate markets for these
products, in particular, tobacco, citrus fruits and raisins, in
industrialized GATT countries and consequently significant stocks of
these products had accumulated, to the great detriment of State finances.
3. The purpose of the tariff quotas was to offset the competitive disadvantage
faced by the USSR exports of industrial products, resulting from the
reductions of the Greek tariff vis-à-vis the EEC, which had been
implemented under the Agreement of Association between Greece and
the Community. Arrangements of this kind had been envisaged in Article 21
of the Agreement of Association.
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11. A major objection of principle was raised by most members of the
Working Party to the granting of a waiver to cover preferential tariff
treatment. The Protocol was not compatible with Greece's obligations under
Article I of the General Agreement. Approval of the provisions of the
Protocol, through a waiver, would set a serious precedent which could then
be invoked by any contracting party. It could also encourage pressure from
non-GATT countries for similar arrangements in connection with bilateral
trading agreements. Furthermore, it would constitute a serious erosion of
order in international trade, as formulated in the General Agreement. Such a
waiver, even if granted in a case with limited trade effects, could not fail
to create a serious precedent, which could well be used in cases involving
large trade effects.
8. The Belgium income tax system is based on the principle of world-wide
taxation of residents and on the source principle as far as taxation of nonresidents is concerned.

14

15

Panel Report
Income Tax
Practices
Maintained by
Belgium

Panel Report
Income Tax
Practices
Maintained by
France

Belgium

France

USA

USA

Income Tax

Income Tax

Adopted
L/4424
(see also
L/5271)

07/12/1981

Adopted
L/4423

07/12/1981

9. Therefore, non-residents are only taxed in Belgium on income obtained or
collected by them there. Profits of foreign subsidiaries of Belgium-based
corporations are not taxed by Belgian authorities but are subject to the tax
jurisdiction of the foreign country in question.
35. The Panel found that however much the practices may have been an
incidental consequence of Belgian taxation principles rather than specific
policy intention, they nonetheless constituted a subsidy on exports because
the above-mentioned benefits to exports did not apply to domestic activities
for the internal market. The Panel also considered that the fact that the
practices might also act as an incentive to investment abroad was not relevant
in this context.
8. The French income tax system for corporations is based on the
territoriality principle which, in general, taxes income earned in France but
not income arising outside France. It is a principle deriving from the history
of the French system dating back to the beginning of the century. French
companies are liable to corporation tax solely in respect of profits made by
enterprises operating in France and of profits taxable by France under an
international double taxation agreement (Article 209:1 of Code Général des
Impôts).
12. Dealings between French companies and their branches, subsidiaries or
associated companies in foreign countries must in principle be conducted as

54

No

Document

Respondent

Claimant

Subject

Status and
Document
Code

Adoption or
Circulation
date

Extract

if the companies were independent enterprises, each being regarded as a
separate distinct economic entity ("arm's-length" relationship; Article 57
of the CGI).

16

2.5.

Panel Report
Income Tax
Practices
Maintained by
The Netherlands

Netherlands

USA

Income Tax

Adopted
L/4425

07/12/1981

8. The Panel found that however much the practices may have been an
incidental consequence of French taxation principles rather than a specific
policy intention, they nonetheless constituted a subsidy on exports because
the above-mentioned benefits to exports did not apply to domestic activities
for the internal market. The Panel also considered that the fact that the
practices might also act as an incentive to investment abroad was not relevant
in this context.
34. The Panel stated by examining the effects of the income tax practices
before it in economic terms. The Panel noted that the particular application of
the world-wide principle by the Netherlands, in conjunction with the qualified
exemption in respect of foreign income, allowed some part of export activities
belonging to an economic process originating in the country, to be outside the
scope of the Netherlands’ taxes. In this way the Netherlands has foregone
revenue from this source and created a possibility of a pecuniary benefit to
exports in those cases where income and corporation tax provisions were
significantly more liberal in foreign countries.
35. The Panel found that however much the practices may have been an
incidental consequence of the Netherlands’ taxation principles rather than a
specific policy intention, they nonetheless constitute a subsidy on exports
because the above-mentioned benefits to exports did not apply to domestic
activities for the internal market. The Panel also considered that the fact that
the practices might also act as an incentive to investment abroad was not
relevant in this context.
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12. Norway maintained that its Article XIX action was in full conformity with
the GATT. Imports from EEC and EFTA countries had been excluded
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Imports of Certain
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Panel Report
United States —
Anti-Dumping
Duties on Imports of
Stainless Steel Plate
from Sweden

2

Extract

because Norway had entered into agreements with these countries under
Article XXIV of the GATT.
1. On 6 May 1991 Sweden requested consultations with the United States
under Article 15:2 of the Agreement on Implementation of Article VI of the
General Agreement on Tariffs and Trade (hereinafter referred to as "the
Agreement"), regarding anti-dumping duties imposed by the United States in
1973 on imports of stainless steel plate from Sweden.

Sweden

USA

Swedish Steel
Plate

Unadopted
ADP/117
and Corr.1

24/02/1994

2.1.3 Increased demand in Western Europe for Swedish stainless steel
plate and free-trade agreements between the European Communities and
Sweden
388. On the basis of the foregoing considerations, the Panel concluded that
the USITC's determination did not provide any explanation of why the
information before the USITC on the free-trade agreements between the EC
and Sweden did not substantiate the need for the initiation of a review.
*** NOTE: interestingly in that case the EEC did not intervene as a third
party ***

3. Dispute Settlement within the framework of the WTO
3.1.

No

1

EEC/EC/ EU as Respondent

Case and Short Title

DS7
EC-Scallops

Claimant

Canada

Respondent

EC

Date
(Consultations, Mutually
Agreed Solution, Panel
Report, AB Report)

Measure(s) Challenged

05/08/1996

French Government Order
laying down the official name
and trade description of
scallops.
Complainants
claimed that this Order will

56
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2

DS9
EC-Cereals

Canada

EC

-

3

DS12
EC-Scallops

Peru

EC

05/08/1996

Measure(s) Challenged

reduce competitiveness on the
French market as their product
will no longer be able to be
sold as “Coquille SaintJacques” although there is no
difference
between
their
scallops and French scallops in
terms of colour, size, texture,
appearance and use, i.e. it is
claimed they are “like
products”. Violations of GATT
Articles I and III and TBT
Article 2 were alleged.
Canada
requested
consultations with the EC on
10 July 1995 concerning EC
regulations
implementing
some of the EC’s Uruguay
Round
concessions
on
agriculture,
specifically,
regulations which impose a
duty on wheat imports based
on reference prices rather than
transaction values, with the
result that the duty-paid import
price for Canadian wheat will
be greater than the effective
intervention price increased by
55% whenever the transaction
value is greater than the
representative price.
French Government Order
laying down the official name
and trade description of
scallops.
Complainants
claimed that this Order will
reduce competitiveness on the
French market as their product
will no longer be able to be
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4

DS14
EC- Scallops

Chile

EC

05/08/1996

5

DS16
EC- Regime for the
Importation, Sale,
Distribution of
Bananas

Guatemala,
Honduras,
Mexico,
USA

EC

-

6

DS17
EC-Duties on
Imports of Rice

Thailand

EC

-

Measure(s) Challenged

sold as “Coquille SaintJacques” although there is no
difference
between
their
scallops and French scallops in
terms of colour, size, texture,
appearance and use, i.e. it is
claimed they are “like
products”. Violations of GATT
Articles I and III and TBT
Article 2 were alleged.
Same like DS7 (See above No
1), DS9 (See above No 2),
DS12 (See above No 3).
On 28 September 1995,
Guatemala, Honduras, Mexico
and the United States requested
consultations
with
the
European
Communities
concerning the EC regime for
the importation, sale and
distribution of bananas. The
EC measures are alleged to be
inconsistent with Articles I, II,
III, X and XIII of GATT 1994,
Articles 1 and 3 of the Import
Licensing Agreement, and
Articles II, XVI and XVII of
GATS.
This request for consultations,
dated 3 October 1995, covers
more or less the same grounds
as Canadian (WT/DS9) and the
US (WT/DS13) complaints
over the EC duties on grains. In
addition, Thailand seems to
have alleged that the EC has
violated the most-favourednation requirement under
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GATT Article I in their
referential
treatment
of
basmati rice from India and
Pakistan.
See also the
Uruguayan
complaint
(WT/DS25)

7

8

DS25
EC-Implementation
of the Uruguay
Round
Commitments
Concerning Rice

DS26
EC- Hormones

Uruguay

USA

EC

EC

-

Panel Report:
18 August 1997
(adopted on
13 February 1998)

(See also DS48 and DS320)
On 26 January 1996, the
United
States
requested
consultations
with
the
European
Communities
claiming that measures taken
by the EC under the Council
Directive Prohibiting the Use
in Livestock Farming of
Certain Substances Having a
Hormonal Action restrict or
prohibit imports of meat and
meat products from the United
States, and are apparently
inconsistent with Articles III or
XI of the GATT 1994, Articles
2, 3 and 5 of the
SPS Agreement, Article 2 of
the TBT Agreement and
Article 4 of the Agreement on
Agriculture.
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2.1 This dispute concerns EC measures, in particular Council
Directive 81/602/EEC ("Directive 81/602/EEC"), Council
Directive 88/146/EEC ("Directive 88/146/EEC") and Council
Directive 88/299/EEC ("Directive 88/299/EEC").
2.12 The Codex Alimentarius Commission (hereafter the "Codex
Commission") is a joint FAO/WHO advisory body established to
implement the Joint FAO/WHO Food Standards Programme. The
purpose of this programme is to protect the health of consumers
and to ensure fair practices in food trade through the elaboration of
food standards. These standards, together with notifications
received from governments with respect to their acceptance or
otherwise of the standards, constitute the Codex Alimentarius. The
Codex Alimentarius (hereafter "the Codex") is thus a collection
of internationally adopted food standards presented in a
uniform
manner.
2.13 Membership of the Codex Commission is open to all member
Nations and Associate members of FAO and/or WHO and is
composed of government representatives of these members. Most
of its members, including the United States and the EC
member States, are WTO Members. The European
Communities has an observer status in the Codex Commission.
The Codex Commission has established a number of subsidiary
bodies, including the Codex Committee on Residues of Veterinary
Drugs in Food ("CCRVDF").
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Concluding Remarks
8.274 In order to avoid any misunderstanding as to the scope and
implications of the findings above, we would like to stress that it
was not our task to examine generally the desirability or necessity
of the EC Council Directives in dispute. The ability of any Member
to take sanitary measures which do not affect international trade
was not at issue in the present case. Our examination was confined
to those aspects of the EC measures that have been raised by the
United States, namely the EC import ban on meat and meat
products of bovine origin treated with any of six specific hormones
for growth promotion purposes. It was further limited to the
specific provisions of GATT and the SPS Agreement which have
been invoked by the European Communities in support of this
import ban. That is the necessity of the import ban, which the
European Communities strictly construed as a sanitary measure,
for the protection of human life or health. Likewise, the ability of
any Member to enact measures which are intended to protect not
consumer health but other consumer concerns was not addressed.
In this regard, we are aware that in some countries where the use
of growth promoting hormones is permitted in beef production,
voluntary labelling schemes operate whereby beef from animals
which have not received such treatment may be so labelled.
253. For the reasons set out in the preceding sections of this Report,
the Appellate Body:

9

DS26
EC- Hormones

(a) reverses the Panel's general interpretative ruling that the SPS
Agreement allocates the evidentiary burden to the Member
imposing an SPS measure, and also reverses the Panel's conclusion
that when a Member's measure is not based on an international
standard in accordance with Article 3.1, the burden is on that
Member to show that its SPS measure is consistent with Article 3.3
of the SPS Agreement;

AB report:
16 January 1998
(adopted on
13 February 1998)

(b) concludes that the Panel applied the appropriate standard of
review under the SPS Agreement;
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(c) upholds the Panel's conclusions that the precautionary
principle would not override the explicit wording of Articles 5.1
and 5.2, and that the precautionary principle has been
incorporated in, inter alia, Article 5.7 of the SPS Agreement;
(d) upholds the Panel's conclusion that the SPS Agreement, and in
particular Articles 5.1 and 5.5 thereof, applies to measures that
were enacted before the entry into force of the WTO Agreement,
but that remain in force thereafter;
(e) concludes that the Panel, although it sometimes misinterpreted
some of the evidence before it, complied with its obligation under
Article 11 of the DSU to make an objective assessment of the facts
of the case;
(f) concludes that the procedures followed by the Panel in both
proceedings - in the selection and use of experts, in granting
additional third party rights to the United States and Canada and in
making findings based on arguments not made by the parties - are
consistent with the DSU and the SPS Agreement;
(g) reverses the Panel's conclusion that the term "based on" as used
in Articles 3.1 and 3.3 has the same meaning as the term "conform
to" as used in Article 3.2 of the SPS Agreement;
(h) modifies the Panel's interpretation of the relationship
between Articles 3.1, 3.2 and 3.3 of the SPS Agreement, and
reverses the Panel's conclusion that the European Communities
by maintaining, without justification under Article 3.3, SPS
measures which are not based on existing international
standards, acted inconsistently with Article 3.1 of the SPS
Agreement;
(i) upholds the Panel's finding that a measure, to be consistent with
the requirements of Article 3.3, must comply with, inter alia, the
requirements contained in Article 5 of the SPS Agreement;
(j) modifies the Panel 's interpretation of the concept of "risk
assessment" by holding that neither Articles 5.1 and 5.2 nor
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Annex A.4 of the SPS Agreement require a risk assessment to
establish a minimum quantifiable magnitude of risk, nor do these
provisions exclude a priori, from the scope of a risk assessment,
factors which are not susceptible of quantitative analysis by the
empirical or experimental laboratory methods commonly
associated with the physical sciences;
(k) reverses the Panel's finding that the term "based on" as used in
Article 5.1 of the SPS Agreement entails a "minimum procedural
requirement" that a Member imposing an SPS measure must
submit evidence that it actually took into account a risk assessment
when it enacted or maintained the measure;
(1) upholds the Panel's finding that the EC measures at issue
are inconsistent with the requirements of Article 5.1 of the SPS
Agreement, but modifies the Panel's interpretation by holding that
Article 5.1, read in conjunction with Article 2.2, requires that the
results of the risk assessment must sufficiently warrant the SPS
measure at stake;
(m) reverses the Panel's findings and conclusions on Article 5.5 of
the SPS Agreement; and

10

DS27
EC-Bananas III

Ecuador,
Guatemala,
Honduras,
Mexico,
USA

EC

Panel report:
22 May 1997
(adopted on
25 September 1997)

The complainants in this case
other than Ecuador had
requested consultations with
the European Communities on
the same issue on 28
September 1995 (DS16). After
Ecuador’s accession to the
WTO,
the
current
complainants again requested
consultations
with
the
European Communities
on
5 February
1996.
The
complainants alleged that the

62

(n) concludes that the Panel exercised appropriate judicial
economy in not making findings on Articles 2.2 and 5.6 of the SPS
Agreement.
3.1 The complaint examined by the Panel relates to the EC's
common market organization for bananas introduced on 1 July
1993.
(a) Banana production and trade
3.2 World production of bananas in 1995 is estimated at 54.5
million tonnes (FAO). The largest producer countries were India
(9.5 million tonnes) and Brazil (5.7 million tonnes) followed by
Ecuador (5.4 million tonnes), China (3.3 million tonnes) and the
Philippines (3.2 million tonnes). Banana production of the
Complaining parties, other than Ecuador, was as follows: Mexico
2.1 million tonnes, Honduras 0.8 million tonnes, Guatemala 0.5
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European
Communities’
regime for importation, sale
and distribution of bananas is
inconsistent with Articles I, II,
III, X, XI and XIII of the
GATT 1994 as well as
provisions of the Import
Licensing Agreement, the
Agreement on Agriculture, the
TRIMs Agreement and the
GATS.

million tonnes and the United States (including Puerto Rico)
54,500 tonnes. In 1994 (the most recent year for which FAO data
are available) the largest exporters were: Ecuador (2.35 million
tonnes), Costa Rica (2 million tonnes), Colombia (1.7 million
tonnes), the Philippines (1.2 million tonnes) and Panama (0.7
million tonnes). According to the same source, Honduras,
Guatemala and the United States14 each exported 0.4 million
tonnes and Mexico 0.2 million tonnes.
3.3 In 1994, the EC was the world's second largest importer of
bananas, after the United States (3.7 million tonnes) and followed
by Japan (0.9 million tonnes). According to data submitted by the
EC, supplies of fresh bananas in the EC - 12 totalled
approximately 3.5 million tonnes in 1994, 2.1 million tonnes of
which originated in Latin American countries and 727,000
tonnes in African, Caribbean and Pacific (ACP) countries that
are parties to the Lomé Convention. The leading suppliers of Latin
American bananas to the EC were Costa Rica, Ecuador, Colombia,
Panama and Honduras (in descending order). The leading suppliers
of ACP bananas to the EC were Cameroon, Côte d'Ivoire, St. Lucia,
the Dominican Republic, Jamaica, Belize and Dominica (in
descending order). For many ACP countries, banana exports to the
EC represent a very high proportion of their total banana exports
(see the Attachment to this report). Domestic EC producers
supplied, according to the EC, approximately 645,000 tonnes of the
bananas consumed in the EC, with the producing areas being the
Canary Islands, Martinique, Guadeloupe, Madeira, the Azores and
the Algarve, and Crete and Lakonia. The conditions of production
differ among all countries and so do the costs of production.
(b) The EC's common organization of the banana market
3.4 The common market organization for bananas, as established
by Council Regulation (EEC) 404/93 ("Regulation 404/93"),
replaced the various national banana import regimes
previously in place in the EC's member States. Subsequent EC
legislation, regulations and administrative measures implemented,
supplemented and amended that regime.
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3.5 Under the previous national import regimes, France, Greece,
Italy, Portugal and the United Kingdom restricted imports of
banana by means of various quantitative restrictions and licensing
requirements.
3.6 Regulation 404/93 consists of five separate titles. Titles I to
III regulate the internal aspects of the common market
organization. Title I provides that common quality and marketing
standards for bananas are to be established in subsequent
regulations. Title II contains rules concerning producers'
organizations and "concentration mechanisms" to promote the
establishment of organizations for the purposes of, inter alia,
concentrating supply, regulating prices at the production stage, and
improving EC production structures and quality. Title III
establishes EC assistance for the domestic banana sector. Under
this title, members of recognized EC producer organizations (and
individual producers under certain circumstances) are eligible for
compensation of any income loss resulting from the
implementation of the EC banana regime, the maximum quantity
for such compensation being fixed at 854,000 tonnes of bananas
for the EC as a whole.
(c) Trade policy developments concerning bananas
(i) Disputes relating to bananas under the GATT
3.29 Elements of the present EC market organization for bananas
were the subject of a complaint by Colombia, Costa Rica,
Guatemala, Nicaragua and Venezuela in 1993. The panel which
was established by the GATT CONTRACTING PARTIES to
examine the matter submitted its report on 11 February 1994
(second Banana panel). Prior to the establishment of the common
market organization for bananas on 1 July 1993, the banana
regimes of individual EC member States were the subject of a
complaint by the same countries mentioned above. The resulting
GATT panel (first Banana panel) issued its report on 3 June 1993.
Neither panel report was adopted by the GATT CONTRACTING
PARTIES.
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(ii) Framework Agreement on Bananas (BFA)
3.30 In 1994, the EC negotiated the BFA with Colombia, Costa
Rica, Venezuela and Nicaragua. As described above, the BFA
contains provisions concerning the size of the basic tariff quota, the
inquota tariff (ECU 75 per tonne), country-specific allocations and
transferability of those allocations, the 90,000 tonne allocation for
non-traditional ACP bananas, and export certificates. The four
Latin American parties to the BFA agreed not to pursue the
adoption of the report of the second Banana panel. Guatemala,
the fifth complaining contracting party to the second Banana panel,
is not a party to the BFA. The BFA was incorporated into the
EC's Uruguay Round Schedule in March 1994. The BFA came
into force on 1 January 1995 and its functioning is scheduled to be
reviewed "before the end of the third year" with full consultations
with Member Latin American suppliers. The BFA is applicable
until 31 December 2002.
(iv) Lomé waiver
3.33 The Fourth Lomé Convention, signed on 15 December
1989 between the EC and 70 African, Caribbean and Pacific
developing countries, many of which are Members of the
WTO, contains a protocol concerning bananas, along with
provisions applying to products more generally. Like its
predecessors, the Fourth Lomé Convention was notified to the
GATT and considered by a working party.
3.34 On 10 October 1994, the EC requested, together with the ACP
contracting parties, a waiver from the EC's obligations under
Article I:1 of GATT 1947. The waiver was granted by the
CONTRACTING PARTIES on 9 December 1994 and provides,
in paragraph 1 of the waiver decision, as follows: "[T]he provisions
of paragraph 1 of Article I of the General Agreement shall be
waived, until 29 February 2000, to the extent necessary to permit
the European Communities to provide preferential treatment for
products originating in ACP States as required by the relevant
provisions of the Fourth Lomé Convention, without being required
to extend the same preferential treatment to like products of any
other contracting party."
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3.35 On 14 October 1996, the Lomé waiver as granted by decision
of the GATT CONTRACTING PARTIES at its December 1994
session was extended until 29 February 2000 (in accordance with
the procedures mentioned in paragraph 1 of the Understanding in
respect of Waivers and those of Article IX of the WTO
Agreement).
(v) Accession of Austria, Finland and Sweden to the EC

(eventually)

11

DS27
EC-Bananas III

Ecuador,
Guatemala,
Honduras,
Mexico,
USA

EC

AB report:
9 September 1997
(adopted on
25 September 1997)

At the DSB meeting on 21
December 2009, the European
Union reported that it had
reached a historic agreement
with Latin American banana
suppliers the previous week
(the
so-called
“Geneva
Agreement on Trade in
Bananas”). The agreement,
together with an agreement
regarding the settlement of the
case brought by the United
States, had been initialled on
15 December 2009. Those
agreements provided for final
settlement of all current
disputes regarding the EU
import regime on bananas
upon certification of a new EU
tariff schedule on bananas.
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3.36 Following the accession of Austria, Finland and Sweden to
the EC on 1 January 1995, the EC autonomously increased
access under in-quota tariff conditions (ECU 75 per tonne) by
353,000 tonnes. The administration of these additional quantities
is subject to the same procedures as the bound tariff quota, although
they have not been bound in the EC Schedule.
255. For the reasons set out in this Report, the Appellate Body:
(g) concludes that the European Communities is "required"
under the relevant provisions of the Lomé Convention to:
provide duty-free access for traditional ACP bananas, provide
duty-free access for 90,000 tonnes of non-traditional ACP bananas,
provide a margin of tariff preference in the amount of 100
ECU/tonne for all other nontraditional ACP bananas, and allocate
tariff quota shares to the traditional ACP States in the amount of
their pre-1991 best-ever export volumes;
(h) concludes that the European Communities is not "required"
under the relevant provisions of the Lomé Convention to:
allocate tariff quota shares to traditional ACP States in excess of
their pre-1991 best-ever export volumes, allocate tariff quota
shares to ACP States exporting non-traditional ACP bananas, or
maintain the EC import licensing procedures that are applied to
third-country and non-traditional ACP bananas;
(i) and therefore, based on the conclusions in (g) and (h), upholds
the findings of the Panel that the European Communities is
"required" under the relevant provisions of the Lomé Convention
to provide preferential tariff treatment for non-traditional ACP
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bananas, is not "required" to allocate tariff quota shares to
traditional ACP States in excess of their pre-1991 best-ever export
volumes, and is not "required" to maintain the EC import licensing
procedures that are applied to third-country and non-traditional
ACP bananas;
(j) reverses the finding of the Panel that the Lomé Waiver waives
any inconsistency with Article XIII:1 of the GATT 1994 to the
extent necessary to permit the European Communities to allocate
tariff quota shares to traditional ACP States;
(k) upholds the Panel's findings that the non-discrimination
provisions of the GATT 1994, specifically, Articles I:1 and XIII,
apply to the relevant EC regulations, irrespective of whether
there are one or more "separate regimes" for the importation
of bananas;
(p) upholds the Panel's conclusions that there is no legal basis for
an a priori exclusion of measures within the EC import licensing
regime from the scope of the GATS and that the GATT 1994 and
the GATS may overlap in application to a measure;
(q) upholds the Panel's findings that "operators" as defined in the
relevant EC regulations are service suppliers within the meaning of
Article I:2(c) of the GATS that are engaged in providing
"wholesale trade services" and that, where such operators form part
of vertically-integrated companies, such companies are service
suppliers for the purposes of this case;
(t) upholds the Panel's findings relating to: which companies are
owned or controlled by, or are affiliated with, persons of
Complaining Parties' origin, and are providing wholesale trade
services in bananas through commercial presence within the
European Communities; the respective market shares of service
suppliers of Complaining Parties' origin as compared with service
suppliers of EC (or ACP) origin; and the nationality of the majority
of operators that "include or directly represent" EC (or ACP)
producers that have suffered damage from hurricanes.

67

No

Case and Short Title

12

DS48
EC-Hormones

13

DS62
EC- Computer
Equipment

Claimant

Canada

USA

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel
Report, AB Report)

EC

Panel and AB reports
adopted as above in DS 26
EC-Hormones Canada
(See above nos 8 and 9)

EC

Measure(s) Challenged

Extract

Alleged reclassification by the
European Communities, for
tariff purposes, of certain Local
Area Network (LAN) adapter
equipment
and
personal
computers with multimedia
capability. The US alleged that
these measures violate Article
II of GATT 1994.

C. Classification determinations in the EC, Ireland and the
United Kingdom

Panel Report:
5 February 1998
(adopted on 22 June 1998)

1. Commission Regulations
(a) Classification procedure in the EC
2.11 The European Communities form a customs union.
Accordingly, on imports from third countries, a Common
Customs Tariff (CCT) is applied. While the CCT is adopted
centrally by the EC, the member States' customs authorities
are involved for the purpose of administration. When goods
arrive at the Community frontier for customs clearance, the
customs authorities of the member State through which the goods
are imported in the EC territory apply the CCT determined for that
year. The customs authorities check which heading of the CN the
importer has mentioned on the declaration forms and apply the
corresponding duty of the CCT. It is possible that, as may occur in
any customs administration, customs authorities in different
member States classify a product differently, which could lead to
different duties being applied. It was indicated that, for this reason,
the EC has put into place mechanisms in order to detect and
remedy any such divergent practices.
2.12 When divergences on a classification matter have been
detected, the Tariff and Statistical Nomenclature Section
(TSNS) of the Customs Code Committee which is composed of
representatives of the member States and chaired by
representatives of the Commission, examines the issue and
advises on what it views the correct classification to be. The
Committee may examine a matter referred to it by its Chairman
either on the Chairman's initiative or at the request of a
representative of a member State. Following the opinion of the
Committee, the Commission may adopt a Regulation concerning
the classification of goods. Where the Commission does not agree
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with the Committee's opinion, or where no opinion is delivered
within the time-limit set out by its Chairman, the Commission
presents its proposal to the Council, which takes a decision through
a qualified majority. A classification Regulation, adopted either by
the Commission or the Council is binding in its entirety and directly
applicable in all member States of the European Communities.
2.13 It is also possible that where an individual believes that a
customs decision is based on an incorrect classification of goods,
the customs decision may be attacked before the national tribunals
and courts of the member State in question. If the national tribunal
or court considers it unclear how the product should be classified,
it may refer the case to the European Court of Justice (ECJ). As
such the ECJ can clarify classification issues in its case law.
(b) Commission Regulation (EC) No 1165/95 on LAN Adapter
Cards
3. Customs determination by the UK HM Customs and Excise
concerning LAN equipment
2.19 On 23 March 1992, the UK HM Customs and Excise issued a
letter stating that LAN adapter cards would be classified under
heading 8471.9910.900.
3.1 The United States requested the Panel to find that:
- the EC's reclassification of LAN adapter cards under Regulation
(EC) 1165/95 resulted in treatment of those products less
favourable than that provided for in Part I of Schedule LXXX and
therefore was inconsistent with obligations under GATT Article II;
- the EC's reclassification of other types of LAN equipment
resulted in treatment of those products less favourable than that
provided for in Part I of Schedule LXXX and therefore was
inconsistent with obligations under GATT Article II;
- the EC's reclassification of multimedia personal computers
resulted in treatment of those products less favourable than that
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provided for in Part I of Schedule LXXX and therefore was
inconsistent with obligations under GATT Article II;
- the United Kingdom's reclassification of LAN equipment
resulted in treatment of those products less favourable than that
provided for in Part I of EC's Schedule of concessions and therefore
was inconsistent with obligations under GATT Article II;
- the United Kingdom's reclassification of multimedia personal
computers resulted in treatment of those products less favourable
than that provided for in Part I of EC's Schedule of concessions and
therefore was inconsistent with obligations under GATT Article II;
- Ireland's reclassification of LAN equipment resulted in
treatment of those products less favourable than that provided for
in Part I of EC's Schedule of concessions and therefore was
inconsistent with obligations under GATT Article II;
3.3 The European Communities requested the Panel to reject the
US claims in their entirety. More specifically:
- the EC requested the Panel to reject the US claims against
Ireland and the United Kingdom. As these member States had
not engaged in any tariff bindings vis-à-vis the United States or
any other country, they could not be considered to have
violated any obligations under GATT Article II, nor had they
nullified or impaired the value of concessions accruing to the
United States under the GATT 1994;
- moreover, the EC requested the Panel to reject the US claims
against the EC, as the EC had for none of the products concerned
committed itself to apply the duty rate bound for computers during
the Uruguay Round.
C. Status of defending parties
4.9 The European Communities argued that the United States
had not always been clear about who the parties to the present
dispute were. While the Panel was established on the
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understanding that the EC replies would address all the claims
made by the United States against Ireland and the United Kingdom,
there were indications that the United States considered these two
member States to be somehow parties to the dispute, which was
not the case, in the view of the EC.
4.10 Since the late 1950s and the early 1960s, with the inception
of the EC there had been a transfer of sovereignty from the EC
member States to the EC, in particular in the area of customs
tariffs and associated measures. For this reason, EC member
States' individual schedules of tariff concessions had been
withdrawn in the GATT and replaced by a (single) EC
Schedule of tariff concessions. This happened most recently at
the occasion of the accession of Austria, Finland and Sweden at
the beginning of 1995 under the aegis of the WTO. When
compared to the Schedule of commitments in the area of
services, which had as a heading "European Communities and
their member States", it became clear that in the present EC
Schedule of tariff concessions, which had as a heading "European
Communities", such tariff concessions were bound in the GATT
1994 (like in the GATT 1947) exclusively at the level of the EC
and not at the level of individual member States. This was
entirely compatible with Article XI:1 of the WTO Agreement
which was negotiated in full knowledge of the above and which did
not require EC member States to submit individual schedules of
tariff concessions. The EC was an original WTO Member, in its
own right.
4.11 In addition, the EC recalled the understanding reached in the
present dispute by the joint letter of 20 March 1997 addressed to
the Chairman of the DSB, Ambassador Wade Armstrong, which
stated that "...any argument that the United States may wish to
put forward relating to the tariff treatment actually applied by
the UK or Irish authorities, or related to classification decisions
that lie behind such tariff treatment, can be put forward to the Panel
established on 25 February 1997 (with terms of reference
modified), and ... the European Communities will address any
such point in their replies to the US submissions". Moreover, it
was agreed in that letter that the Panel already established against
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the EC would also deal with the claims raised by the United
States in documents WT/DS67/3 and WT/DS68/2 with regard
to Ireland and the United Kingdom, respectively.
4.12 The United States claimed that the present dispute was
directed against WTO Members in addition to the EC, as
Ireland and the United Kingdom were defending parties in this
dispute. Consultation requests had first been addressed to each
Member pursuant to Article 4 of the DSU, and subsequently,
requests for the establishment of a panel. Indeed, the United States
was forced to ask for consultations and establishment of a panel
with respect to Ireland and the United Kingdom because it was
told during consultations with the EC that there was no
centralized EC customs authority and that the Community
could not control the classification practices of member State
customs authorities.
4.13 The Panel's terms of reference were clear in that they
incorporated three dispute settlement matters -- one with respect to
the measures of the EC, another with respect to the measures of the
United Kingdom, and the third with respect to the measures of
Ireland. If there had been only one matter before the Panel (i.e., that
with respect to the Communities), then the DSB would have
adopted terms of reference concerning a single matter. The
understanding enshrined in the joint letter of 20 March 1997 dealt
with form rather than substance. The European Commission had
wished to avoid the establishment of three separate panels. The
United States had wished to pursue its rights pursuant to each
of the three panel requests and wished to avoid certain
procedural delays. The United States had, in fact, traded its right
to request three separate panels for the certainty that the existing
panel would address its claims in all three of the matters raised,
based on the assurances of the Commission that the United States
would not be prejudiced in a single panel in its choice of
arguments. The EC, Ireland and the United Kingdom were
Members of the WTO. As independent Members, Ireland and
the United Kingdom hid behind no other Member. Nothing in
the text of the GATT 1994 or the DSU limited the scope of
application of the provisions of these two agreements with respect
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to either Member as to its status in a dispute brought under these
agreements.
4.14 Moreover, the Commission appeared to suggest that a
transfer of sovereignty within the internal legal framework of
the EC had resulted in fewer rights and obligations being
allotted to the member States. That might be the case in the
internal legal framework of the Communities, but that framework
was not at issue in this dispute. What was at issue were the WTO
rights of the United States and the WTO obligations of the EC,
Ireland and the United Kingdom. As such, the obligations of
Ireland and the United Kingdom under Article II:1 of GATT 1994
and the concessions reflected in the tariff schedule for the customs
union of which Ireland and the United Kingdom were constituents,
were in dispute. The United States sought nothing more or less than
the benefit of the bargain it had struck in the Uruguay Round. That
bargain was reflected in, inter alia, those tariff concessions.
Whether the European Commission negotiated the tariff
concessions on behalf of the member States was beside the
point. The legally relevant fact was that a Schedule of Tariff
Concessions had been annexed with respect to Ireland and the
United Kingdom.
4.15 The European Communities disagreed with the US
allegation that the transfer of sovereignty between EC member
States and the EC was irrelevant on the external plane. The EC
had bound a tariff schedule of its own in GATT 1994 and was
an original Member of the WTO. This indicated that the
transfer of sovereignty had been recognized by Members, and
that the EC was more than a simple customs union. The EC was
ready to assume its international obligations but was not ready to
allow an attack on its constitution in the WTO.
VIII. FINDINGS
3. Status of Ireland and the United Kingdom
8.15 The United States has requested that the Panel specify which
of the defending parties (the European Communities, Ireland and
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the United Kingdom) are responsible for the alleged nullification
or impairment of its benefits under GATT 1994. The European
Communities claims that Ireland and the United Kingdom are not
parties to this dispute.
8.16 The terms of reference of this Panel clearly mandates us to
examine "the matters referred to the DSB by the United States
in documents WT/DS62/4, WT/DS67/3 and WT/DS68/2". The
respondents in these documents are the European
Communities, the United Kingdom and Ireland, respectively.
However, as we stated earlier, what is at issue in this dispute is
tariff treatment of LAN equipment and multimedia PCs by customs
authorities in the European Communities. Since the European
Communities, Ireland and the United Kingdom are all bound
by their tariff commitments under Schedule LXXX, our
examination will focus, in the first instance, on whether
customs authorities in the European Communities, including
those located in Ireland and the United Kingdom, have or have
not deviated from the obligations assumed under that Schedule.
Accordingly, we will revert to this issue in light of the conclusions
of that examination.
8.17 As a related matter, the United States has requested that the
title of the report of this Panel be changed to read "European
Communities, Ireland and the United Kingdom - Increases in
Tariffs on Certain Computer Equipment". The European
Communities does not agree to this change. Given that the report
is a consolidated response to the United States' requests contained
in documents WT/DS62/4, WT/DS67/3 and WT/DS68/2, the
change in the title might have been acceptable if it had been agreed
upon by the parties to the dispute when they reached an agreement
on the terms of reference of this Panel. However, the United States
requested this change at the very end of the second substantive
meeting, which in our view was rather late in the process.
Considering that the current title of this report, read together with
the three document symbols (WT/DS62/R, WT/DS67/R and
WT/DS68/R) it carries, does not lead to any confusion or
misunderstanding regarding the substance of this dispute and that,
more generally, it is desirable for the title of a dispute to remain
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unchanged throughout the process (from consultations to
implementation), we reject the request by the United States. In so
doing, we also note that the title of a particular dispute is given
for the sake of convenience in reference and in no way affects
the substantive rights and obligations of the parties to the
dispute.
8.60 We find that the United States was entitled to legitimate
expectations that LAN equipment would continue to be
accorded tariff treatment as ADP machines in the European
Communities, based on the actual tariff treatment during the
Uruguay Round, particularly in Ireland and the United
Kingdom (which were the major export market for US
products). We further find that the United States was not required
to clarify the scope of the European Communities' tariff
concessions on LAN equipment and that the United States' own
reclassification of LAN equipment in 1992 was not relevant to the
formation of its legitimate expectations regarding the European
Communities' tariff treatment of the like or similar product.
8.61 It is clear from evidence that these legitimate expectations
were frustrated by the subsequent change in the classification
practice in the European Communities, including through the
reclassification of LAN adapter cards under Regulation (EC)
1165/95.

14

DS62
EC- Computer
Equipment

USA

EC

8.62 We thus find that LAN equipment should have obtained the
tariff treatment afforded to ADP machines in Schedule LXXX and
that the European Communities has violated Article II:1 of GATT
1994 by failing to accord imports of LAN equipment from the
United States treatment no less favourable than that provided for
under heading 84.71 or heading 84.73, as the case may be, in Part
I of Schedule LXXX.
96. We also note that in paragraphs 8.44 and 8.60 of the Panel
Report, the Panel identified Ireland and the United Kingdom as
the "largest" and "major" market for LAN equipment
exported from the United States. On the basis of this assumption,
the Panel gave special importance to the classification practice by
customs authorities in these two Member States. However, the

AB Report:
5 June 1998
(adopted on 22 June 1998)
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EC regime for the importation
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the implementation by the EC
of the Tariff Rate Quota for
these
products.
Brazil
contended that the EC
measures are inconsistent with
Articles X and XXVII of
GATT 1994 and Articles 1 and
3 of the Agreement on Import
Licensing Procedures. Brazil
also contended that the
measures nullify or impair
benefits accruing to it directly
or indirectly under GATT
1994.
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European Communities constitutes a customs union, and as
such, once goods are imported into any Member State, they
circulate freely within the territory of the entire customs union.
The export market, therefore, is the European Communities,
not an individual Member State.
II. FACTUAL ASPECTS
Background
8. Following the completion of the panel on the European
Economic Community - Payments and Subsidies Paid to
Processors and Producers of Oilseeds and Related Animal-feed
Proteins ("Oilseeds panel"), the EC was authorized by the GATT
CONTRACTING PARTIES on 19 June 1992 to enter into
negotiations under Article XXVIII of GATT - Modification of
Schedules - with interested contracting parties. Such negotiations
were entered into with Brazil as well as with nine other contracting
parties. The negotiations with Brazil were terminated in July 1993
and the Agreed Minutes were signed by both parties on 31 January
1994.
9. The Agreement set out in the Agreed Minutes between Brazil
and the EC resulting from negotiations pursuant to Article
XXVIII, modified concessions in EC's Schedule LXXX
concerning oilseeds, adding inter alia a new, duty-free, global
tariff rate quota (TRQ) of 15,500 tonnes on frozen poultry meat
under CN sub-headings 0207 41 10, 0207 41 41 and 0207 41 71.
The tariff rate quotas were opened as from 1 January 1994 by
Council Regulation (EC) No 774/94, dated 29 March 1994. Rules
for adjustment of the volumes and other conditions of the tariff
quotas were also provided for (Article 8). Regulation 774/94 was
amended in September 1995 by Regulation 2198/95 to take
account of the Agreement on Agriculture resulting from the
Uruguay Round negotiations. Current EC Schedule LXXX.
10. The current EC Schedule LXXX (Part I - Most Favoured
Nation Tariff, Section I -Agricultural Products, Section I B - Tariff
Quotas) provided for a duty-free tariff quota up to 15,500 tonnes of
poultry meat while the out-quota base duty rate was 1,600
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ECU/tonne, 940 ECU/tonne and 1,575 ECU/tonne, respectively.
The new decreasing bound out-of-quota rates replaced the variable
levy that constituted the EC commitment under its previous
Schedule as modified by the Article XXVIII Oilseeds negotiations.
There were no licensing requirements for out-of-quota imports of
frozen poultry meat.
Licensing requirements for the poultry TRQ

16

DS69
EC-Poultry

Brazil

EC

11. Council Regulation 774/94 opened, inter alia, a tariff quota
for an annual volume of 15,500 tonnes for the relevant poultry
meat products and provided that detailed rules for the application
of the Regulation should be adopted in accordance with the
procedures in Article 27 of Regulation 805/68 or in the
corresponding Articles of other Regulations on the common
organization of the markets concerned. Such detailed rules were
subsequently set out in Commission Regulation 1431/94, dated
22 June 1994.
The Oilseeds Agreement, in contrast, is a bilateral agreement
negotiated by the European Communities and Brazil under
Article XXVIII of the GATT 1947, as part of the resolution of
the dispute in EEC - Oilseeds. As such, the Oilseeds Agreement
is not a "covered agreement" within the meaning of Articles 1
and 2 of the DSU. Nor is the Oilseeds Agreement part of the
multilateral obligations accepted by Brazil and the European
Communities pursuant to the WTO Agreement, which came into
effect on 1 January 1995. The Oilseeds Agreement is not cited in
any Annex to the WTO Agreement. Although the provisions of
certain legal instruments that entered into force under the GATT
1947 were made part of the GATT 1994 pursuant to the language
in Annex 1A incorporating the GATT 1994 into the WTO
Agreement, the Oilseeds Agreement is not one of those legal
instruments.

AB Report:
13 July 1998
(adopted on 23 July 1998)

81. It is Schedule LXXX, rather than the Oilseeds Agreement,
which contains the relevant obligations of the European
Communities under the WTO Agreement.
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On 6 January 1998, the US
requested consultations with
the EC regarding similar
measures as in WT/DS82 in
respect of Ireland. On 9
January
1998,
the
US
requested the establishment of
a panel.
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83. We recognize that the Oilseeds Agreement was negotiated
within the framework of Article XXVIII of the GATT 1947 with
the authorization of the CONTRACTING PARTIES and that both
parties agree that the substance of the Oilseeds Agreement was the
basis for the 15,500 tonnes tariff-rate quota for frozen poultry meat
that became a concession of the European Communities in the
Uruguay Round set forth in Schedule LXXX. Therefore, in our
view, the Oilseeds Agreement may serve as a supplementary means
of interpretation of Schedule LXXX pursuant to Article 32 of the
Vienna Convention, as it is part of the historical background of the
concessions of the European Communities for frozen poultry meat.
Request for the Establishment of a Panel by the United States
Ireland and the European Communities were obligated to
implement the provisions of the TRIPS Agreement as of 1 January
1996. The legal regime in Ireland, however, does not comply
fully with the obligations described in Articles 9, 13, 14, 41, 42,
43, 44, 45, 46, 47, 48, 61, 65 and 70 of the TRIPS Agreement. In
addition, to the extent that Ireland and the European Communities
have adopted measures to implement Articles 9, 13, 14, 41, 42, 43,
44, 45, 46, 47, 48, 61, 65 and 70 of the TRIPS Agreement, but have
not published such measures or notified them to the Council for
TRIPS, they have failed to comply with Article 63 of the TRIPS
Agreement.
Notification of Mutually Agreed Solution
The United States of America, Ireland and the European
Communities wish to notify the Dispute Settlement Body that they
have reached a mutually satisfactory solution to the matter raised
by the Government of the United States in WT/DS82/1 and
WT/DS115/1, dated 14 May 1997 and 6 January 1998,
respectively, concerning the protection of copyright and
neighbouring rights under Ireland's law. During consultations on
this matter, agreement was reached whereby Ireland would first
pass a bill on an expedited basis to address two particularly
pressing enforcement issues, and would then amend its
copyright law in conformity with TRIPS. Ireland accomplished
the former by ways of the Intellectual Property (Miscellaneous
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Provisions) Act 1998 (28 of 1998), and the latter by way of the
Copyright and Related Rights Act 2000 (28 of 2000). Ireland has
agreed to implement the Copyright and Related Rights Act 2000
by the end of December 2000. Based on these developments,
Ireland, the European Communities and the United States have
agreed that a mutually satisfactory solution has been reached to the
matter raised by the United States. This agreement is without
prejudice to the rights or obligations of the Members under the
Agreement Establishing the World Trade Organization and the
Agreement on Trade-Related Aspects of Intellectual Property
Rights. We would ask you to circulate this notification to the
relevant Councils and Committees, as well as to the DSB.

18

DS124
EC- Enforcement of
IP Rights for
Motion Pictures and
TV Programs

Consultations Requested:
30 April 1998
USA

EC

Mutually Agreed
Solution notified:
20 March 2001

Lack of enforcement of
intellectual property rights in
Greece. The US claims that a
significant number of TV
stations in Greece regularly
broadcast copyrighted motion
pictures
and
television
programmes
without
the
authorization of copyright
owners. The US contends that
effective remedies against
copyright infringement do not
appear to be provided or
enforced in Greece in respect
of these broadcasts. The US
alleges a violation of Articles
41 and 61 of the TRIPS
Agreement.

**and signed by all three: Ireland, European Commission,
USA**
With a view to enhancing the effectiveness of procedures for the
enforcement of intellectual property rights, Greece passed
legislation on 13 October 1998 (Law 2644/98), Article 17 of which
provides an additional enforcement remedy for copyright holders
whose works were infringed by television stations operating in
Greece.
- This legislation provides for the immediate closure of television
stations
that
infringe
intellectual
property.
- Over the past years, Greece has taken action under Article 17 to
close down four television stations that were proven to have
broadcast
illegally
US
copyrighted
works.
- Since March 1998, estimated levels of television piracy in Greece
have fallen significantly and the criminal convictions for television
piracy have also been issued in Greece during this time.
1. The United States of America, Greece and the European
Communities agree on the need to maintain adequate legislation
for the protection and effective enforcement of copyright and
related rights concerning audiovisual works.
2. Greece reaffirms that its legal enforcement systems will continue
to permit effective prompt action against copyright infringement
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by television stations, and constitute an effective deterrent to
further infringements.
3. Greece will continue to apply effective deterrence against any
increase in the level of television piracy in Greece and to this end
the Government of the United States will encourage contacts
between US copyright holders and the Greek authorities, on the
legitimacy and authenticity of specific claims to copyright and
related
rights.
4. Greece will continue to enforce Article 17 of Law 2644/98,
Article 4 of Law 2328/95, the Copyright Law and the relevant
provisions of Greek legislation ensuring an effective deterrent
against
piracy.
5. Greece will employ its best endeavours to achieve effective
administrative supervision of television stations in relation to
compliance with copyright and related laws concerning
audiovisual
works.
6. The United States of America, Greece and the European
Communities will continue contacts aimed at exchanging
information and views of the effective enforcement of international
obligations and national legislation.

19

DS135
EC - Asbestos

Canada

EC

Panel report:
18 September 2000
(adopted on 5 April 2001)

Canada
requested
consultations with the EC in
respect of measures imposed
by France, in particular Decree
of 24 December 1996, with
respect to the prohibition of
asbestos
and
products
containing asbestos, including
a ban on imports of such goods.
Canada alleged that these
measures violate Articles 2, 3
and 5 of the SPS Agreement,
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II. FACTUAL ASPECTS
B. DECREE NO. 96-1133 OF 24 DECEMBER 1996 BANNING
ASBESTOS
2.3 On 24 December 1996, the French Government adopted
Decree No. 96-1133 banning asbestos, issued pursuant to the
Labour Code and the Consumer Code (décret no. 96-1133 relatif
à l’interdiction de l’amiante, pris en application du code de travail
et du code de la consommation) (hereinafter “the Decree”). The
Decree entered into force on 1 January 1997.
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Article 2 of the TBT
Agreement, and Articles III, XI
and XIII of GATT 1994.
Canada
also
alleged
nullification and impairment of
benefits accruing to it under the
various agreements cited.
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III. ARGUMENTS OF THE PARTIES
A. CLAIMS BY THE PARTIES
3.4 In view of the facts and legal arguments, the European
Communities (hereinafter the "EC" ask the Panel to confirm
that, in light of the rules of the GATT 1994, Decree No. 96-1133
of 24 December 1996 banning asbestos:
(i) Should not be examined in relation to the scope of Article XI of
the GATT 1994;
(ii) does not establish less favourable treatment for similar
imported products than for domestic products, within the meaning
of Article III:4 of the GATT 1994;
(iii) is necessary in any event, to protect human health, within the
meaning of Article XX(b) of the GATT 1994.
2. Economic and trade data
3.20 Canada indicates that, in 1997, global production of chrysotile
was about 2 million tonnes. The Commonwealth of Independent
States is the number one producer, followed by Canada. Then come
China, Brazil and Zimbabwe. International trade in chrysotile is of
special importance to Canada, which is the world's number one
exporter. Canadian exports to the five continents totalled 430,000
tonnes in 1997. Before the Decree took effect, more than two
thirds of French imports of chrysotile came from Canada. The
Decree has eliminated the French market for chrysotile. All
Canadian mines are located in Quebec Province. With annual
production valued at Can$ 225 million, the chrysotile mining
industry currently provides about 1,300 direct jobs and as many
indirect jobs in Quebec. Moreover, the chrysotile processing
industry provides about 1,500 jobs in friction product, composite
material and asbestos textile companies, mainly located in Quebec.
More than 4,000 Canadian jobs depend directly or indirectly on the
chrysotile industry.
3.22 The European Communities explain that, in 1973, world
production of asbestos reached a peak of 5.2 million tonnes.9 Since
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then, production has steadily declined, falling to 1.92 million
tonnes in 1997 some 60 per cent of which is produced by Canada
and Russia. Canada is a major producer of chrysotile asbestos.
It consumes little asbestos and thus exports the bulk of its
production. It should be noted that Canada produces and exports
only chrysotile asbestos. Canada is thus exporting to other
countries the "public health risk" associated with chrysotile.
The EC emphasize that, since asbestos was first used for industrial
purposes, some 95 per cent of the asbestos consumed worldwide
has been chrysotile asbestos. Between 1945 and 1980, some 97 per
cent of the asbestos consumed by France was chrysotile asbestos.
From 1988, onwards, all the asbestos consumed in France has been
chrysotile asbestos.
3. French legislation in its context
3.30 The EC state that, contrary to Canada's assertions,
France's ban on asbestos is not an isolated and irrational act
arising out of a wave of panic. During the 1970s and early 1980s,
scientific evidence showed that all types of asbestos were likely to
cause asbestosis, lung cancer and mesothelioma. In response to
these public health concerns, many European countries began to
introduce national legislation restricting, and ultimately
prohibiting, the marketing and use of asbestos.
3.31 The EC point out that a number of countries have either
introduced bans on asbestos or plan to do so. The health
authorities of many more are looking in detail at the dangers
which the various forms of asbestos represent. As early as 1983,
Iceland introduced a ban (with some limited exceptions) on all
types of asbestos (updated in 1996). In 1984, Norway introduced
a ban (with some limited exceptions) on all types of asbestos
(revised in 1991). Since 1989, Switzerland has in principle
prohibited the use of asbestos, including chrysotile asbestos, in
accordance with an amendment to the law on environmentally
harmful substances. In only two types of situation may an
exception be granted to this principle, subject to the express
authorization of the Federal Office for the Protection of the
Environment: (i) where technology has not yet identified an
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asbestos-free substitute and where the amount of asbestos used
does not exceed what is necessary to attain the desired objective;
or (ii) where the technical characteristics of the product or object
are such that it is impossible to use alternative components which
do not contain asbestos (Annex 3.3 to the Order of 11 January 1989
amending the Order of 9 June 1986). An exemption may also be
granted "on grounds of national defence" for material used in
carrying out defence-related tasks, although only with the
agreement of several ministerial departments. In New Zealand, the
Asbestos Regulations 1983 ban the use of asbestos in the
construction of new buildings. The ban applies to all types of
asbestos: chrysotile, crocidolite, tremolite, actinolite, anthophyllite
and amosite. In January 1999, a new amendment to the Asbestos
Regulations of 1983 was published, providing for: (i) a ban on the
import of chrysotile asbestos; (ii) amendments to the law relating
to the recycling of asbestos-containing products; (iii) more rigorous
and more systematic health checks; and (iv) a higher level of
protection for workers who handle asbestos. Since 1 January 1999,
the Czech Republic no longer imports nor processes asbestos, in
whatever form. Asbestos is on its list of dangerous (carcinogenic)
substances. In Australia, asbestos legislation falls within the remit
of each of the federal states. However, there is a government
agency, the National Occupational Health and Safety Commission
(NOHCS), which is responsible for promoting health and safety at
work throughout the country.
3.32 The EC point out that, with a view to ensuring a high level
of health protection in the European Community and
preserving the unity of the single market, numerous legislative
acts have been adopted at Community level since 1980. On 4
May 1999, it was decided to introduce a total ban on all types
of asbestos with effect from 1 January 2005. As early as 1972,
Denmark introduced a ban on applying asbestos by the spraying
process and on using it for insulation. It would appear to have been
the first such ban anywhere in the world. In 1986, Denmark placed
a total ban on asbestos, allowing some limited exceptions up to
1993. In 1972, the United Kingdom banned imports of crocidolite
(blue asbestos). This decision was supplemented by the setting of
limit values for exposure
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to asbestos dust at the workplace. In 1975, Sweden banned the
marketing and use of crocidolite, and in 1976 the use of asbestoscement products. In 1986, it introduced a total ban on asbestos with
a few exceptions. In 1977, France set initial limit values for
asbestos dust and in 1978 it banned the spraying of asbestos
fibres. In 1996, France imposed a total ban on asbestos, with
some limited exceptions. In 1977, the Netherlands banned
crocidolite and the use of asbestos for spraying. In 1991, it
introduced a total ban on asbestos, with exceptions which
applied until 1997. In 1990, Austria banned the use of chrysotile
asbestos, with some limited exceptions. In 1992, Finland and Italy
imposed a total ban on asbestos, with exceptions which applied
until 1993. In 1993, Germany imposed a total ban on asbestos,
with some limited exceptions. In 1998, Belgium imposed a total
ban on asbestos, with some limited exceptions.
3.35 The EC point out that, as there is sufficient scientific evidence
to justify a ban, the Commission of the European Communities
has decided to propose a directive banning the marketing and
use of chrysotile asbestos, with one exception and some
transitional arrangements. On 4 May 1999, the proposed
directive received a favourable vote from the Member States
meeting within the Standing Committee set up by Directive
76/769/EEC. It is due to be finally adopted by the Commission in
the near future. Under the new directive, the ban on chrysotile
asbestos is to be implemented throughout the European Union by
1 January 2005 at the latest. Each Member State may choose the
pace at which it wishes to move towards this harmonized
position. Decisions will have to be adopted in the light of the
situation within the domestic industry and in accordance with the
legal procedures applicable in each country. The new directive
would extend the current ban to all remaining applications of
chrysotile asbestos, with one exception. Only diaphragms used for
electrolysis in certain chlorine plants may be exempted from the
prohibition.
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DS137
EC- Measures
Affecting Import of
Wood of Conifers
from Canada

Claimant

Canada

Respondent

EC

Date
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Consultations requested:
17 June 1998

Panel Report:
30 October 2000
(adopted on
12 March 2001)
21

DS141
EC-Bed Linen

India

EC

AB report:
1 March 2001
(adopted on
12 March 2001)

Measure(s) Challenged

Measures concerning the
importation into the EC market
of wood of conifers from
Canada. The measures include,
but are not limited to, Council
Directive 77/93, of 21
December 1976, as amended
by Commission Directive
92/103/EEC, of 1 December
1992,
and
any
further
modifications thereto, as well
as
any
relevant
measures adopted by the EC
Member States affecting
exports of wood of conifers
originating
in
Canada.
Council Regulation (EC) No
2398/97 of 28 November 1997
on imports of cotton-type bedlinen from India. India asserted
that the EC initiated antidumping proceedings against
imports of cotton- type bedlinen from India by publishing
a notice of initiation in
September 1996. Provisional
anti-dumping duties were
imposed by EC Council
Regulation No 1069/97 of 12
June 1997. This was followed
by the imposition of definitive
duties in accordance with the
above-mentioned EC Council
Regulation No 2398/97 of 28
November 1997.
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DS172
EC- Measures
Relating to the
Development of a
Flight Management
System

USA

23

DS174, DS290
EC- Trademarks
and Geographical
Indications

USA,
Australia

Respondent

EC

EC

Date
(Consultations, Mutually
Agreed Solution, Panel
Report, AB Report)

Consultations requested:
21 May 1999

Panel report circulated:
15 March 2005
(adopted on 20 April 2005)

Measure(s) Challenged

Alleged actionable subsidies
granted or maintained to a
French company, Sextant
Avionique (“Sextant”), to
develop
a
new
flight
management system (“FMS”)
adapted to Airbus aircraft. The
US alleged that the French
government has agreed to
grant, and the European
Commission has approved, a
loan, on preferential and noncommercial terms, in the
amount of 140 million French
francs, to be disbursed over
three years, for a project in
which Sextant will develop a
FMS adapted to Airbus
aircraft.
EC Regulation 2081/92, as
amended, does not provide
national treatment with respect
to geographical indications and
does not provide sufficient
protection to pre-existing
trademarks that are similar or
identical to a geographical
indication. The US considered
this situation to be inconsistent
with the EC’s obligations
under the TRIPS Agreement,
including but not necessarily
limited to Articles 3, 16, 24, 63
and 65 of the TRIPS
Agreement.
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Request for Consultations by the United States
My authorities have instructed me to request consultations with
the Government of France and the European Communities
(…) The United States understands that the French Government
has agreed to grant, and the European Commission has
approved, a loan, on preferential and non-commercial terms, in the
amount of 140 million Francs, to be disbursed over three years, for
a project in which Sextant will develop a new flight management
system (FMS) adapted to Airbus aircraft. This evidence consists of
official statements made by the European Commission, the
Government of France, and Sextant Avionique, including the
Commission's Decision N/584/97 and submissions filed by these
entities with the Court of First Instance of the European
Communities in Case T 59/98.
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DS219
EC-Tube or Pipe
Fittings

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel
Report, AB Report)
Panel Report circulated:
7 March 2003

Brazil

EC

AB Report:
22 July 2003 (adopted on
18 August 2003)

Panel report:
29 May 2002 (adopted on
23 October 2002)
25

DS231
EC- Sardines

26

DS246
EC-Tariff
Preferences to

Peru

India

EC

EC

AB report:
26 September 2002
(adopted on 23 October.
2002)

Panel Report:
1 December 2003
AB Report:

Measure(s) Challenged
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Definitive
anti-dumping
duties imposed by Council
Regulation
(EC)
No.
1784/2000 concerning imports
of malleable cast iron tube or
pipe fittings originating, inter
alia, in Brazil.
Regulation (EEC) 2136/89
which, according to Peru,
prevents Peruvian exporters to
continue to use the trade
description “sardines” for their
products.
Peru submitted that, according
to
the
relevant
Codex
Alimentarius standards (STAN
94-181 rev. 1995), the species
“sardinops sagax sagax” are
listed among those species
which can be traded as
“sardines”. Peru, therefore,
considered that the above
Regulation constitutes an
unjustifiable barrier to trade,
and, hence, in breach of
Articles 2 and 12 of the TBT
Agreement and Article XI:1 of
GATT 1994. In addition, Peru
argues that the Regulation is
inconsistent with the principle
of non-discrimination, and,
hence, in breach of Articles I
and III of GATT 1994.
Measure at issue: European
Communities'
generalized
tariff
preferences
(GSP)
scheme
for
developing
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2.2 The European Communities applies a scheme of tariff
preferences for certain goods from developing countries and
economies in transition under Council Regulation (EC) No.
2501/2001 ("the Regulation"). The Regulation provides for five
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countries and economies in
transition.
In
particular,
special arrangement under
the scheme to combat drug
production and trafficking
(the “Drug Arrangements”),
the benefits of which apply
only to the listed 12 countries
experiencing
a
certain
gravity of drug problems.
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different

tariff

preference

arrangements:

(i)
the
General
Arrangements;
(ii) the Special Incentive Arrangements for the protection of labour
rights;
(iii) the Special Incentive Arrangements for the protection of the
environment;
(iv) the Special Arrangements for least-developed countries; and
(v) the Special Arrangements to combat drug production and
trafficking
(the
"Drug
Arrangements").
2.7 The benefits under the Drug Arrangements currently apply
to 12 named countries: Bolivia, Colombia, Costa Rica, Ecuador,
El Salvador, Guatemala, Honduras, Nicaragua, Pakistan, Panama,
Peru and Venezuela. The products included under the Drug
Arrangements are listed in column D of Annex IV to the Regulation
(the "covered products").

27

DS265, DS266,
DS283
EC- Export
Subsidies on Sugar

Australia,
Brazil,
Thailand

Panel Report:
15 October 2004
EC

AB Report:
28 April 2005
Adopted 19 May 2005

Measure at issue: EC measures
relating to subsidization of the
sugar industry, namely, a
Common Organization for
Sugar (CMO) (set out in
Council Regulation (EC) No.
1260/2001): two categories of
production quotas – “A sugar”
and “B sugar” – were
established
under
the
Regulation. Further, sugar
produced in excess of A and B
quota levels – C sugar – which
was not eligible for domestic
price support or direct export
subsidies and must be
exported.
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30 May 2005
28

29

DS269, DS286
EC-Chicken Cuts

DS291, DS292,
DS293
EC- Approval and
Marketing of
Biotech Products

Brazil,
Thailand

USA,
Canada,
Argentina

EC

EC

AB Report:
12 September 2005
Adopted 27 September
2005

Panel Report:
29 September 2006
Adopted 21 November
2006

Measure(s) Challenged

EC Commission Regulation
No. 1223/2002 (“Regulation
No. 1223/2002”), of 8 July
2002, which provides a new
description of frozen boneless
chicken cuts under the EC
Combined
Nomenclature
(“CN”) code 0207.14.10. EC
measures pertaining to the
tariff reclassification from
heading 02.10 (relating to,
inter
alia,
salted
chicken) to heading 02.07
(relating to, inter alia, frozen
chicken) of certain frozen
boneless
chicken
cuts
impregnated with salt.
Measures taken by the EC and
its member States affecting
imports of agricultural and
food imports from the United
States. Regarding EC-level
measures, the United States
asserted that the moratorium
applied by the EC since
October 1998 on the approval
of biotech products has
restricted
imports
of
agricultural and food products
from the United States.
Regarding member State-level
measures, the United States
asserted that a number of EC
member
States
maintain
national marketing and import
bans on biotech products even
though those products have
already been approved by the
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II. FACTUAL ASPECTS
2.1 This dispute concerns two distinct matters: (1) the
operation and application by the European Communities of its
regime for approval of biotech products; and (2) certain
measures adopted and maintained by EC member States
prohibiting or restricting the marketing of biotech products.
2.2 "Biotech products" in this dispute refers to plant cultivars that
have been developed through recombinant deoxyribonucleic acid
("recombinant DNA") technology.
2.3 The European Communities' regime for approval of biotech
products consists of two primary legal instruments: EC
Directive 2001/18 (hereinafter "Directive 2001/18") (and its
predecessor, EC Directive 90/220 (hereinafter "Directive 90/220")
governing "the deliberate release into the environment of
genetically modified organisms" and EC Regulation 258/97
(hereinafter "Regulation 258/97") regulating "novel foods and
novel food ingredients".
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EC for import and marketing in
the EC.

2.4 The objective of the EC regime is to protect human health and
the environment. To achieve these objectives, the applicable
legislation requires the European Communities to conduct a caseby case evaluation of the potential risks biotech products might
pose to human health and the environment. On the basis of that
evaluation, the marketing of a particular biotech product is either
approved or not. The relevant legal instruments outline the
administrative procedure to be conducted in the event a company
seeks to obtain approval to place a biotech product on the market
and the standards by which an application for approval is evaluated.
2.5 The measures maintained by EC member States are linked to
the EC regime for approval of biotech products. The above-noted
EC legislation – Directive 2001/18 (and its predecessor, Directive
90/220) governing "the deliberate release into the environment of
genetically modified organisms" and Regulation 258/97
regulating "novel foods and novel food ingredients" – under
certain conditions permits EC member States to adopt
"safeguard" measures in respect of biotech products that have
obtained approval for EC-wide marketing. More particularly,
individual EC member States may provisionally restrict or prohibit
the use and/or sale of an approved biotech product in their own
territory if these member States have detailed grounds for
considering, based on new or additional information or scientific
knowledge, that the particular product poses a risk to human health
or the environment. In cases where a member State adopts a
"safeguard" measure, it must inform other EC member States and
the Commission of the action it has taken and a decision on the
member State "safeguard" measure must then be taken at
Community level within a prescribed time period.
E. FIRST WRITTEN SUBMISSION OF THE UNITED
STATES
(b) Moratorium on approvals of biotech products
4.143 Since October 1998 – the last date of a biotech product
approval -- the European Communities has failed to approve
any new biotech products under its novel foods or deliberate
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release legislation. The United States submits that this failure to
approve all pending applications is the result of a de facto
moratorium under which the European Communities has
suspended the consideration of applications for, or granting of,
approval of biotech products under its pre-market approval system.
4.144 The moratorium became widely known no later than
June 1999, when it was announced by Environment Ministers
of five member States. In particular, at a Council Meeting of
EC Environment Ministers in June 1999, Environment
Ministers of Denmark, Greece, France, Italy and Luxembourg
issued a Declaration stating: "in exercising the powers vested in
them regarding the growing and placing on the market of
genetically modified organisms… they will take steps to have any
new authorizations for growing and placing on the market
suspended."
(c) Member States' marketing or import bans
4.152 Six EC member States – France, Germany, Austria, Italy,
Luxembourg, and Greece – have invoked the so-called
"safeguard" provisions in Directive 90/220 and Regulation
258/97 with respect to biotech products that have been approved
for sale on the European market. Five member States enacted
marketing bans (Austria, France, Germany, Italy, and
Luxembourg) and one (Greece) enacted an import ban.
F. FIRST WRITTEN SUBMISSION OF CANADA
(b) Moratorium on approvals of biotech products
4.202 Since October 1998, the European Communities has
imposed a moratorium on the approval of biotech products. The
existence of the moratorium is evidenced by the European
Communities' failure to approve any biotech products for nearly
five years and by numerous statements from EC officials.
4.203 As a result of the weighted voting structure in the
relevant Regulatory Committee, EC member States have
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effectively stalled the consideration or the granting of approval
of biotech products. Moreover, where EC member States have
been successful in blocking approval by the Commission through
their voting behaviour at the Regulatory Committee stage, the
Commission has failed to refer the matter to the Council to
break the deadlock, even though, as noted above, it is required to
do so.
G. FIRST WRITTEN SUBMISSION OF ARGENTINA
1. Introduction
4.253 The European Communities' system for the approval of
biotech agricultural products (Directive 2001/18 and its
predecessor Directive 90/220) or "novel foods" (Regulation
258/97) requires that, a specific procedure must be followed before
such products can be marketed for consumption in the territory of
the European Communities. The complaint by Argentina is based
on the following considerations: (1) Since October 1998, the
European Communities has either not considered or has suspended
applications for approval of all biotech agricultural products under
its system of approval prior to release or marketing, and in
particular applications for approval of products of interest to
Argentina; (2) the European Communities has caused undue delay
by failing to consider and/or not completing the processing of
applications submitted with regard to various biotech agricultural
products; (3) some EC member States have banned the access to
their markets for specific biotech agricultural products.
4.254 In short, the suspension of consideration of the applications,
lack of approval or undue delay constitute individual
manifestations of a single measure which forms the subject of this
complaint – a de facto moratorium.
5. Bans by various EC member States
4.309 The specific bans that Germany, Austria, Italy and
Luxembourg have applied to the entry of biotech agricultural
products are inconsistent with WTO rules. All the products
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concerned have been approved by the relevant EC authorities. The
European Communities' legislation allows member States to
provisionally restrict or prohibit the use and/or sale of a product on
their territory. Several member States sought to protect themselves
under this provision. However, the relevant EC bodies have
considered these actions by the member States and ruled against
these member States' actions.
H. FIRST WRITTEN SUBMISSION OF THE EUROPEAN
COMMUNITIES
4.332 In their submissions, the complaining parties seek to evade
or ignore the whole sociopolitical, legal, factual and scientific
complexity of the case. The complaining parties willfully ignore
the social controversies that led to the revision of the European
Communities' regulatory framework in the period 1998-2001
(a framework that is not challenged). They also ignore the
scientific and regulatory debates at the international level that have
taken place over the past years, including the process that led to the
conclusion of the Cartagena Protocol on Biosafety. The Protocol is
based on the understanding that the inherent characteristics of
GMOs require them to be subject to rigorous scrutiny so as to
ensure that they do not cause harm to the environment or human
health, or cause socio-economic disruptions. Moreover, the
complaining parties avoid to discuss the specific steps taken in the
authorization procedures for GMOs in connection with each
individual product, and they instead blur the picture referring
to the existence of a "moratorium". Finally, the complaining
parties try to artificially compress this complex dispute into the
SPS framework, ignoring the fact that the aims of the European
Communities' policies on GMOs go beyond the protection against
the specific risks covered by the SPS Agreement. The European
Communities submits that the Panel will need to analyse all the
aspects of the case in their full complexity before the true simplicity
of the dispute can be properly recognized.
4.334 The European Communities' overall approach in its first
written submission can be summarized as follows: (…)
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• to the extent that any steps taken to protect against risks to human,
animal or plant life or health in respect of each of the GMOs could
be said to be subject to the SPS Agreement, there has been no
undue delay or breach of any part of that Agreement on the part of
the European Communities or any member States, and in any
event such steps are provisionally justified on the basis of the
insufficiency of scientific evidence;
• all steps taken by the European Communities and its member
States in respect of each of the GMOs are consistent with the TBT
Agreement and the GATT 1994, and in any event are justified in
accordance with Article XX of the GATT 1994.
(b) International and comparative regulatory arrangements
4.340 With a view to seeking international consensus governments
have also addressed the issue in various international fora. Most
importantly, after long and difficult negotiations, they have
adopted the Cartagena Protocol on Biosafety in 2000 (103
signatories including Canada and Argentina).
4.341 In addition, work on specific issues related to GMOs is
ongoing in specialized agencies and other international bodies or
organisations such as Codex Alimentarius, FAO, WHO, UN,
OECD, ASEAN and the African Union. The guidance
documents established by these fora, in particular, recognize the
need for a case-by-case decision on individual GMOs based on a
scientific risk assessment and on risk management considerations.
4.342 Against this background the European Communities submits
that it is not plausible to argue that GM products are – or should
be treated as – equivalent to non-GM products.
(c) The European Communities' regulatory framework
4.344 Directive 90/220 (and its successor Directive 2001/18) as
well as Regulation 258/97, which are the legislative acts relevant
to the issues raised in this case, establish approval procedures for
the release into the environment of GMOs and for the marketing of
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GM food. Approval granted on the basis of these acts is valid
throughout the European Union. The procedures provide for
case-by-case decisions based on scientific risk assessments.
Essentially, the assessment takes place at two levels and in two
stages: Once an application is lodged in a EC member State, its
authorities ('the lead competent authority') make an initial
assessment. If it is positive, the dossier is sent up to the
Community level from where it is circulated to all other
member States. If all agree with the initial assessment, the lead
member State grants final consent. If objections are raised, and
no agreement can be found, a decision has to be taken at
Community level. The Commission consults a scientific committee
(nowadays, the European Food Safety Authority) before presenting
a proposal for a decision to a so-called Regulatory Committee
consisting of member States representatives. If the proposal does
not get a qualified majority in this Committee, the Commission
presents a proposal to the Council of Ministers for adoption (or
rejection) by qualified majority. If the Council does not act within
three months the Commission adopts the decision. While approval
is valid throughout the European Union, the legislation provides
for the possibility for member States to adopt safeguard
measures prohibiting the release/marketing in their own
territory.
4.345 As mentioned above, the rapid developments in science as
well as in the international regulatory debate, made it necessary for
the European Communities to substantially revise its legislation.
Directive 90/220, in particular, lacked harmonised standards for
the risk assessment and provisions on post-market monitoring and
traceability. The proposal for a revised Directive, which the
Commission presented in 1998, went through the legislative
procedure of co-decision by the European Parliament and the
Council, an elaborate process of negotiation between the two
bodies, which resulted in the adoption of Directive 2001/18 in
the year 2001.
3. Legal arguments
(…) (c) The "general suspension"
(d) The EC member State safeguard measures
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(***justified and argued as compatible with the SPS
agreement, GATT 1994, the TBT agreement)
I. FIRST ORAL STATEMENT OF THE UNITED STATES
4. Member State measures violate the SPS Agreement
4.409 Like the moratoria (general and product-specific), the
member State measures are SPS measures which affect
international trade. Each of the six member States have imposed
bans on approved biotech products, but none of the member States
put forth a "risk assessment" as defined in. Annex A, paragraph 4.
These measures are thus not "based on" "risk assessment[s]" as
required by Article 5.1 of the SPS Agreement (…)
J. FIRST ORAL STATEMENT OF CANADA
4. EC member State national measures
4.435 In this section, Canada responds to arguments made by the
European Communities in its written submission, relating to the EC
member State national measures.
K. FIRST ORAL STATEMENT OF ARGENTINA
5. The state bans are not based on scientific evidence and therefore
violate the SPS Agreement.
L. FIRST ORAL STATEMENT OF THE EUROPEAN
COMMUNITIES
5. The regulatory choices of the European Communities are
those of a prudent, responsible government.
O. SECOND WRITTEN SUBMISSION OF ARGENTINA
b. The "Common Position" and the declaration by various
member States
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4.665 As has been proved, in 1998 the procedures for approvals
and rejections of applications were stopped because the European
Communities' legislation was considered inappropriate. In this
context, in June 1999, the EU Council of Environmental
Ministers drew up a document called the "Common Position"
for the reform of Directive 90/220. This document stated that
there would be no approvals until there was new legislation. The
Declaration by Denmark, Greece, France, Italy and
Luxembourg stated their intention of not allowing more
biotech approvals. This position was reiterated in July 2000
during an informal Environment Council meeting in Paris.
4.666 In Argentina's view, the "Common Position" reveals the
European Communities' intention not to approve any more
agricultural biotech products. This element of will and intent
shows that the de facto moratorium is not merely the sum of simple
delays in the approval proceedings.
VII. Findings
B. OVERVIEW OF MEASURES AT ISSUE
7.98 The specific measures which are being contested in each
complaint are indeed quite similar. As the case name suggests, the
measures at issue in all three complaints are certain EC measures
affecting the approval and marketing of biotech products. More
specifically, the Complaining Parties are each challenging three
identical categories of EC measures. The categories in question are:
(i) the alleged general EC moratorium on approvals of biotech
products (hereafter the "general EC moratorium");
(ii) various product-specific EC measures affecting the approval
of specific biotech products (hereafter the "product-specific EC
measures"); and
(iii) various EC member State safeguard measures prohibiting
the import and/or marketing of specific biotech products (hereafter
the "member State safeguard measures").
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7.101 Concerning the third category – the member State
safeguard measures – we note that this category consists of nine
distinct measures taken by six different EC member States,
namely, Austria, France, Germany, Greece, Italy and
Luxembourg. The Complaining Parties are each challenging a
different number of safeguard measures. However, each member
State safeguard measure is being challenged by more than one
Complaining Party, and two of them are being challenged by all
three Complaining Parties. It is important to note that even though
the member State safeguard measures were introduced by the
relevant member States and are applicable only in the territory
of the member States concerned, the European Communities
as a whole is the responding party in respect of the member
State safeguard measures. This is a direct consequence of the
fact that the Complaining Parties have directed their complaints
against the European Communities, and not individual EC
member States.275 The European Communities never contested
that, for the purposes of this dispute, the challenged member
State measures are attributable to it under international law
and hence can be considered EC measures. Indeed, it was the
European Communities – and it alone – that defended the contested
member State safeguard measures before the Panel.276
(Footnote 275: A similar situation has previously arisen in the
panel proceedings concerning EC – Asbestos, where the European
Communities was the responding party, although the measure at
issue was being maintained by one member State, namely,
France. Panel Report, EC – Asbestos, paras. 2.3 and 3.4.)
(Footnote 276: It should be pointed out, however, that
representatives of the relevant member States were part of the
EC delegations present at the substantive meetings of the Panel
with the Parties. Furthermore, as part of its defence of the member
State safeguard measures, the European Communities submitted
numerous documents which it had obtained from the member
States concerned.)
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VIII. CONCLUSIONS AND RECOMMENDATIONS
C. COMPLAINT BY THE UNITED STATES (DS291):
CONCLUSIONS AND RECOMMENDATIONS OF THE
PANEL
1. General EC moratorium
8.13 For the reasons set forth in this Report, the Panel concludes,
as a factual matter, that:
(a) The European Communities applied a general de facto
moratorium on the approval of biotech products between June
1999 and August 2003, which is when this Panel was established.
2. Product-specific EC measures
(…)
3. EC member State safeguard measures
8.21 The Panel made findings in relation to all nine member State
safeguard measures challenged by the United States (hereafter
"the relevant member State safeguard measures").
(a) Austria – T25 maize
8.22 In relation to the Austrian safeguard measure on T25 maize,
and for the reasons set forth in this Report, the Panel concludes
that:
(a) The Austrian safeguard measure on T25 maize is not based
on a risk assessment as required by Article 5.1 of the SPS
Agreement, and it is not consistent with the requirements of
Article 5.7 of the SPS Agreement. Therefore, by maintaining
the measure in question, the European Communities has acted
inconsistently with its obligations under Article 5.1.
(b) By maintaining, inconsistently with Article 5.1 of the SPS
Agreement, the Austrian safeguard measure on T25 maize, the
European Communities has, by implication, also acted
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inconsistently with the second and third requirements in Article
2.2 of the SPS Agreement.
(***the same formulation for all the other EC member state
safeguard measures***)
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Panel Report:
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EC concerning the EC’s final
countervailing
measures,
which were adopted by the
European Council on 11
August 2003 and published in
the Official Journal of the EC
on 22 August 2003.

Measures by the EC and its
member States in favour of
their shipbuilding industry
which, according to Korea, are
inconsistent with their WTO
obligations. These measures
are as follows:
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EC Regulation 1177/2002
(“TDM Regulation”) and EC
Regulation 1540/98, as well
as the EC member States’
implementing
provisions.
These measures provide for
subsidies
in
favour of
commercial vessels in various
forms;
The provision by the EC and
the member States of subsidies
in support of commercial
vessels built in the EC, in form
of (a) operational aid granted
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2.1 This dispute arises from the EC's imposition of definitive
countervailing duties on DRAMs from Korea.
2.2 On 24 April 2003, the Commission published Regulation
708/2003 imposing provisional countervailing duties on
DRAMS from Korea (hereafter, "the Preliminary Determination").
2.3 On 22 August 2003, Regulation 1480/2003 imposing a
definitive countervailing duty on DRAMs from Korea was
published (hereafter, "the Final Determination").
I. INTRODUCTION
A. COMPLAINT OF KOREA
1.1 On 3 September 2003, Korea requested consultations with
the European Communities ("EC") and certain EC member
States pursuant to Article 4 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes ("DSU"), Article
XXIII:1(a) of the General Agreement on Tariffs and Trade 1994
("the GATT 1994"), Article XXIII:1(b) of the GATT 1994 and
Article 5(b) of the Agreement on Subsidies and Countervailing
Measures ("SCM Agreement"), and Articles 4, 7 and 30 of the
SCM Agreement, with regard to measures affecting trade in
commercial vessels. Korea and the European Communities held
consultations on 9 October and 14 November 2003, but failed to
settle the dispute.
II. FACTUAL ASPECTS
2.1 This dispute concerns the European Communities'
Temporary Defensive Mechanism for Shipbuilding (the "TDM
Regulation") set forth in Council Regulation (EC) No
1177/2002, and modified in product coverage and duration by
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on a contractual basis in forms
such as grants, export credits,
guarantees or tax breaks, (b)
restructuring aid, (c) regional
or other investment aid, (d)
research and development aid,
(e) environmental protection
aid and (f) insolvency and
closure aid.

Notice 2003/C 148/10 published on 25 June 2003 and Council
Regulation (EC) No 502/2004 of March 2004, respectively.
2.2 The dispute also concerns certain measures of EC member
States, and corresponding European Commission decisions:
− Germany: Case N 744/2002, Commission Decision (2003)788
fin of 19 March 2003.
− Denmark: Case N 141/2003, Commission Decision (2003)1765
fin of 24 June 2003.
− The Netherlands: Case N 780/2002, Commission Decision
(2002)2019 fin of 9 July 2003 and
Case N 339/03, Commission Decision (2003)3378 of 18
September 2003.
− France: Case N 232/03, Commission Decision (2003)3234 fin of
17 September 2003.
− Spain: Case N 812/02, Commission Decision (2003)4079 fin of
11 November 2003.
VII. FINDINGS
A. INTRODUCTION
1. Findings requested by the parties
7.1 Korea requests the Panel to find that:
(a) the TDM Regulation, its member State implementing
provisions as well as any instances of application of the TDM
scheme, and any EC Decisions approving member State
implementing provisions pursuant to the TDM scheme, are
inconsistent with the European Communities' and its member
States' obligations under Articles 23.1, 23.2(a), 23.2(b) and 23.2(c)
of the DSU;
(b) the TDM Regulation, its member State implementing
provisions as well as any instances of application of the TDM
scheme, and any EC Decisions approving member State
implementing provisions pursuant to the TDM scheme, are
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inconsistent with the European Communities' and its member
States’ obligations under Article 32.1 of the SCM Agreement;
(c) the TDM Regulation, its member State implementing
provisions as well as any instances of application of the TDM
scheme, and any EC Decisions approving member State
implementing provisions pursuant to the TDM scheme, are
inconsistent with the European Communities' and its member
States’ obligations under Article 4.1-4 and Article 7.1-4 and 9 of
the SCM Agreement;
(d) the TDM Regulation, its member State implementing
provisions as well as any instances of application of the TDM
scheme, and any EC Decisions approving member State
implementing provisions pursuant to the TDM scheme, are
inconsistent with the European Communities' and its member
States’ obligations under Article III:4 of the GATT 1994; and
(e) the TDM Regulation, its member State implementing
provisions as well as any instances of application of the TDM
scheme, and any EC Decisions approving member State
implementing provisions pursuant to the TDM scheme, are
inconsistent with the European Communities' and its member
States’ obligations under Article I:1 of the GATT 1994.
7.2 The European Communities requests the Panel to find that:
(a) the TDM Regulation is not in violation of Articles 23.1, 23.2(a)(c) of the DSU, Articles 4, 7 and 32.1 of the SCM Agreement and
Articles I and III:4 of the GATT 1994; and
(b) the national TDM measures (to the extent that they still exist)
are not in violation of Articles 23.1, 23.2(a)-(c) of the DSU,
Articles 4, 7 and 32.1 of the SCM Agreement and Articles I:1 and
III:4 of the GATT 1994.
4. Preliminary issues
(b) New Measures of EC member States
7.26 In response to a question of the Panel, Korea indicates inter
alia that "it has specifically requested in its request for Panel

102

No

Case and Short Title

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel
Report, AB Report)

Measure(s) Challenged

Extract

Establishment the inclusion of all EC member State provisions
implementing the TDM Regulation including the implementing
provisions by the new member States that acceded to the
European Communities on 1 May 2004. The TDM Regulation
constitutes a regulatory framework that gives the authority but the
EC member State provisions are the implementation of the
unilateral and discriminatory retaliation in the TDM Regulation".
7.27 The European Communities objects to this reference by
Korea to implementing provisions including those in new member
States and those that entered into force since the request for the
establishment of a panel. The European Communities argues that
Korea cannot ask the Panel to make findings on measures that were
not included in the request for establishment of a panel and could
indeed not even have existed at that time.
7.30 We note that neither party has identified any further
implementing provisions by any member State, whether new or
existing as of the date of its request for establishment of a panel,
beyond the five implementing measures specifically identified
by Korea.
7.31 Therefore, the Panel does not further address this matter.
(c) Whether the present dispute is a dispute between Korea and
the European Communities or a dispute between Korea and
the European Communities and its member States
7.32 The parties have raised certain issues relating to the
identification of the Member to whom our rulings and
recommendations should be addressed, with respect to measures
taken by the EC member States. More specifically, the European
Communities considers that it is the "proper respondent" for
the measures at issue and states that it "takes full responsibility
under international law" for measures taken by EC member
States pursuant to the TDM Regulation, and that for the purposes
of WTO law, such measures are taken by the European
Communities as a Member of the WTO. Korea, for its part, while
taking note of the European Communities' statement that it takes
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full responsibility for the measures, considers that "the present
dispute is between Korea and the EC and its member States.
Hence Korea requests the Panel to make findings in relation to the
European Communities and EC member State measures and to
recommend that both the EC TDM Regulation and the EC
member State provisions should be brought in conformity with the
WTO obligations".
7.33 We note that there is no dispute that both the TDM
Regulation and the EC member State measures are within our
terms of reference and that, in the event they are found
inconsistent with the WTO Agreement, they would be subject to
our recommendation to the extent that they are still operational. As
to the WTO Member to whom any recommendations should be
addressed in relation to these measures, we first note that Korea in
its first submission requested that we recommend that the European
Communities bring all these measures into conformity. Korea's
articulation of its requests for rulings and recommendations
subsequently varied somewhat in the course of the proceedings, but
the Panel understands Korea's principal concern to be that any
ruling or recommendation should cover the EC member State
measures as well as the TDM Regulation. We also recall the
European Communities' declaration that it assumes full
responsibility for all these measures, including the EC member
State measures. We understand this to mean that the European
Communities accepts responsibility for any actions that may be
required to bring into conformity the measures at issue. We also
note that the measures at issue were taken by the EC member States
pursuant to the TDM Regulation itself. In light of these elements,
we would find it sufficient, in the circumstances of this case, to
address our recommendation to bring the measures at issue into
conformity to the European Communities.
5. Measures at issue
(a) Council Regulation (EC) No 1177/2002, as amended
(b) Authorization by the European Commission, on the basis of
the TDM Regulation, of state aid granted by EC member States
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6. The nature of the TDM Regulation and its relationship with
national measures adopted by EC member States.
7.52 The parties disagree on the correct characterization of the
nature of the TDM Regulation and its relationship with national
aid schemes adopted by EC member States. The principal issues
that have arisen in this respect are: (i) whether the TDM Regulation
is an "authorization" of state aid or a "limitation" on state aid; (ii)
whether the measures adopted by EC member States are
properly viewed as measures "implementing" the TDM
Regulation; and (iii) whether the TDM Regulation constitutes a
state aid measure.
7.53 The Panel notes that the TDM Regulation was adopted
pursuant to, inter alia, Article 87(3)(e) of the EC Treaty. This
clause, one of the exemptions from the general prohibition in
Article 87(1) of the EC Treaty of state aid that distorts competition
and affects trade, provides that the Council may specify categories
of aid considered compatible with the common market. The Panel
further notes that the kind of aid provided for by the TDM
Regulation had been prohibited under Council Regulation 1540/98
as of 1 January 2001. While the TDM Regulation arguably can be
regarded as a "limited derogation" from the self-imposed general
prohibition on the use of state aid contained in Article 87(1) of the
EC Treaty, its legal effect under Community law is to provide
the necessary legal basis without which the introduction of new
national aid schemes providing for this kind of aid would not
have been possible. However, strictly speaking, the term
"authorization" may not be accurate insofar as it suggests that
the Regulation itself is a sufficient basis to permit member
States to introduce such aid schemes. It is clear that the
member States cannot without Commission approval adopt
these schemes directly on the basis of the TDM Regulation.
Similarly, the term "implementation", if used in relation to the aid
granted by the member States within the framework of the TDM
Regulation, is somewhat lacking in precision in that individual
member States are obviously not under any obligation to introduce
schemes providing for the kind of operating aid referred to in the
TDM Regulation. Finally, as regards the issue of whether the TDM
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Regulation is a state aid measure, the Panel notes that the TDM
Regulation was adopted on the basis of inter alia the provisions
of the EC Treaty on state aid and that these provisions are the
same that formed the legal basis of Council Regulation 1540/98.
However, the Panel does not consider that whether or not the
TDM Regulation constitutes a state aid measure within the
meaning of EC law is of particular relevance to the Panel's
analysis of the conformity of this Regulation with WTO
provisions.
7.54 Closely related to its argument that Korea misrepresents the
nature of the TDM Regulation, the European Communities
characterizes the Regulation as not "legally relevant" because it
neither provides for nor authorizes the granting of subsidies. In this
regard, we note however, that the European Communities does not
explain why this would make the TDM Regulation legally
irrelevant in the context of WTO dispute settlement. After all, it is
the legal authority under which EC member States provide
subsidies in certain instances, and the European Communities
has indicated that it accepts responsibility for such member
State actions. Moreover, it is not in dispute that the TDM
Regulation is a measure of the European Communities that is
clearly within the Panel's terms of reference. In the Panel's view,
although the Regulation may not by itself direct or authorize the
EC member States to take certain action, this does not imply that
the Regulation cannot be in violation of the WTO Agreement.
Whether or not this is the case is an issue that we will address in
our findings in light of our analysis of the substance of the claims
of Korea.
B. CLAIM UNDER ARTICLE III:4 OF THE GATT 1994
7.75 The Panel concludes that the state aid provided for by the
TDM Regulation is covered by Article III:8(b) of the GATT 1994
and that, as a consequence, the TDM Regulation is not
inconsistent with Article III:4 of the GATT 1994. Therefore, the
Panel also concludes that the national TDM schemes of
Denmark, France, Germany, the Netherlands and Spain and
the Decisions of the European Commission authorizing those
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schemes, are not inconsistent with Article III:4 of the GATT
1994.
C. CLAIM UNDER ARTICLE I OF THE GATT 1994
7.91 The Panel concludes that the TDM Regulation is not
inconsistent with Article I:1 of the GATT 1994. It follows that
the national TDM schemes of Denmark, France, Germany, the
Netherlands and Spain, and the Decisions of the European
Commission authorizing those schemes, are also not inconsistent
with Article I:1 of the GATT 1994.
D. CLAIM UNDER ARTICLE 32.1 OF THE SCM
AGREEMENT
7.173 The Panel concludes that the TDM Regulation is not a
"specific action against a subsidy of another Member" inconsistent
with Article 32.1 of the SCM Agreement.
7.174 The Panel also concludes, as a consequence, that the TDM
aid schemes of Denmark, France, Germany, the Netherlands, and
Spain, and the Decisions of the European Commission authorizing
those aid schemes, are not "specific actions against a subsidy of
another Member" inconsistent with Article 32.1 of the SCM
Agreement.
E. CLAIMS UNDER ARTICLE 23 OF THE DSU
7.213 The Panel also notes that the TDM Regulation is
specifically directed against Korea. Article 2(1) of the
Regulation provides that:
"Subject to paragraphs 2 to 6, direct aid in support of contracts for
the building of container ships, product and chemical tankers as
well as LNG carriers shall be considered compatible with the
common market when there has been competition for the contract
from a Korean shipyard offering a lower price." The possibility to
provide contract-related operating aid is confined to precisely those
segments of the Community shipbuilding industry found by the
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European Communities to have suffered adverse effects of "unfair
Korean competition" or "unfair Korean practices" and such aid
may be provided only in cases where there has been competition
for a particular contract from a Korean shipyard offering a lower
price. The temporal application of the TDM Regulation depends
upon the initiation and resolution or suspension of a WTO dispute
settlement proceeding brought by the European Communities
against Korea. The focus on Korea is also evident in that the
introductory Recitals motivate the adoption of the Regulation by
referring to Korea's alleged non-implementation of the Agreed
Minutes relating to world shipbuilding and to the adverse effects
on certain segments of the Community shipbuilding industry
caused by "unfair Korean competition" or "unfair Korean
practices". The fact that the Regulation singles out Korea in its
manner of operation and its motivation demonstrates that the
Regulation is "a reaction by a Member against another Member".
7.214 In light of these considerations, the Panel is satisfied that by
adopting the TDM Regulation the European Communities acted in
response to what it considered to be a violation by Korea of its
obligations under the WTO Agreement.
7.221 Since it is undisputed that the European Communities
adopted the TDM Regulation without having recourse to the DSU,
the Panel concludes that by adopting the TDM Regulation the
European Communities acted inconsistently with Article 23.1
of the DSU.
7.222 The Panel also concludes, as a consequence, that since the
TDM aid schemes of Denmark, France, Germany, the
Netherlands, and Spain, and the Decisions of the European
Commission authorizing those aid schemes, are measures taken in
application of the TDM Regulation, they are also inconsistent with
Article 23.1 of the DSU.
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According to the request for
consultations from the United
States,
the
non-uniform
administration
by
the
European Communities of
laws, regulations, judicial
decisions and administrative
rulings pertaining to the
classification and valuation of
products for customs purposes
and
to
requirements,
restrictions or prohibitions on
imports results in disparate
administration among the
member States of these
customs measures in a number
of
respects,
including
differences in the classification
and valuation of goods.
Furthermore, the United States
claims that EC law provides
that EC member States are
responsible
for
the
implementation of appeals
procedures. It is claimed,
therefore,
that
appeals
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II. FACTUAL ASPECTS
2.1 This dispute concerns, inter alia, the question of whether the
manner in which the European Communities administers its
laws, regulations, decisions and rulings of the kind described in
Article X:1 of GATT 1994, pertaining to the classification and
valuation of products for customs purposes and to requirements,
restrictions or prohibitions on imports, complies with the
obligation of uniform administration contained in Article X:3(a) of
the GATT 1994. In particular, the United States argues that the
following measures are not being administered in a uniform
way by the European Communities in violation of Article
X:3(a): (a) the "Community Customs Code" contained in
Council Regulation (EEC) No. 2913/92 of 12 October 1992; (b)
the "Implementing Regulation" implementing. the Community
Customs Code contained in Commission Regulation (EEC) No.
2454/93 of 2 July 1993; (c) the "Common Customs Tariff",
which was originally promulgated in Council Regulation (EEC)
No. 2658/87 but which is updated annually in the EC Official
Journal; (d) the "Taric", which is the Integrated Tariff of the
European Communities established by virtue of Article 2 of the
Council Regulation (EEC) No. 2658/87 of 23 July 1987 and (d)
"related measures". The United States also challenges the alleged
failure of the European Communities to provide for the review
and correction of administrative action relating to customs
matters in the manner prescribed by Article X:3(b) of the
GATT 1994.
A.
THE
LEGISLATIVE
FRAMEWORK
ADMINISTRATION OF EC CUSTOMS LAW

FOR

2.2 The EC Treaty establishes a common commercial policy.
According to Article 133(1) of the EC Treaty, the common
commercial policy is based on uniform principles, particularly
with regard to changes in tariff rates, the conclusion of tariff and
trade agreements, the achievement of uniformity in measures of
liberalisation, export policy, and measures to protect trade such
as those to be taken in the event of dumping or subsidies. The
ECJ has confirmed that the customs union and the common
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procedures
vary
from
member State to member
State, and the ability to
obtain review of a customs
decision by a tribunal of the
European Communities is
possible only after an importer
or other interested party has
exhausted review by national
administrative and/or judicial
tribunals.

commercial policy, which includes administration of customs
matters, fall within the exclusive competence of the European
Communities. (Opinion 1/75, Local Cost Standard [1975] ECR
1355).

The United States considers
the foregoing manner of
administering
the
laws,
regulations
and
related
measures and the foregoing
arrangement to be inconsistent
with the EC’s obligations
under Articles X:1, X:3(a)
and (b) of GATT 1994.
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2.3 The three main instruments comprising the legislative
framework for customs administration in the European
Communities are: the Community Customs Tariff; the
Community Customs Code; and the Implementing Regulation.
Each of these instruments are EC regulations. Pursuant to Article
249(2) of the EC Treaty, they are binding in their entirety and
directly applicable in all member States.
B. INSTITUTIONS AND MECHANISMS INVOLVED IN
THE ADMINISTRATION OF THE EC CUSTOMS LAWS
1. The Commission
2.9 The Commission is not normally directly involved in the
administration of EC customs law. Rather, Article 211 of the EC
Treaty provides that the Commission shall "ensure that the
provisions of this Treaty and the measures taken by the institutions
pursuant thereto are applied". Generally, in the area of customs
administration, the function of the European Commission as the
guardian of the Treaty pursuant to Article 211 is to monitor the
correct and uniform application of EC customs laws by the member
States. Where the Commission considers that a member State has
failed to fulfil an obligation under the Treaty, the Commission has
the possibility, in accordance with the procedures of Article 226 of
the EC Treaty, to bring the matter before the ECJ. Such
"infringement proceedings" can be brought in response to any
violation of Community law by a member State and can also
concern the incorrect application of Community law by the
administrations of the member States. In addition, there is a
standardised procedure for complaints by individuals to be
addressed to the European Commission regarding alleged
infringements of Community law. Such complaints, which may
also concern the application of Community law by national
administrations, may lead to the institution of infringement
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proceedings by the Commission. In accordance with Article 228(1)
of the EC Treaty, if the ECJ finds that a member State has failed to
fulfil an obligation under the EC Treaty, the member State
concerned is required to take the necessary measures to comply
with the judgment of the ECJ. Where the member State concerned
fails to comply with the judgment, the ECJ may impose a penalty
payment on the member State pursuant to Article 228(1) of the EC
Treaty.
2.10 In the exercise of its duties under the EC Treaty, the public
service of the European Commission is guided by a Code of
Conduct which is part of the Commission's rules of procedure, and
which sets out the principles of good administrative behaviour to
be observed by all Commission. staff. In particular, Part 4 of the
Code of Conduct provides that all enquiries must be dealt with as
quickly as possible, and sets out time limits within which
correspondence should be answered. Complaints regarding noncompliance with the Code of Conduct may be addressed to the
Secretariat-General of the Commission. In addition, the
Commission is politically responsible to the European
Parliament. Moreover, in accordance with Article 194 of the EC
Treaty, any citizen may direct a petition to the European
Parliament on any matter which comes within the Community's
fields of activity. Finally, in accordance with Article 195 of the EC
Treaty, the European Parliament has appointed an
Ombudsman empowered to receive complaints from individuals
concerning instances of maladministration in the activities of the
Community institutions or bodies.
2. The member States
(a) Legal effect of EC customs law on member States
2.11 Jurisprudence of the ECJ has established that the law of the
European Community, including EC customs law, has primacy
over the national law of the member States. (Case 6/64,
Costa/E.N.E.L., [1964] ECR 1251, 1270 (Exhibit EC-4); Case
106/77, Simmenthal II, [1978] ECR 629, para. 17-18 (Exhibit EC5). The principle of primacy applies to all provisions contained in
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the EC Treaty (primary Community law) and in acts of the EC any
level, including member States' constitutions. (Case 11/70,
Internationale Handelsgesellschaft, [1970] ECR 1125, para. 3
(Exhibit EC-6). In practical terms, the principle means that,
whenever a court of a member State encounters a conflict between
a provision of Community law and a provision of its national law,
it must set aside the provision of national law and only apply
Community law
2.12 Jurisprudence of the ECJ has also established that
Community law is directly effective in member States. This means
that Community law may create rights for individuals, which can
be directly invoked by those individuals in proceedings before
national courts and authorities. (Case 26/62, Van Gend en Loos,
[1963] ECR 1, 25 (Exhibit EC-7). The principle of "direct effect"
may apply both to primary Community law as well as to secondary
Community law.
(b) Administration of EC customs law
2.13 Community customs law is executed by the national
authorities of the member States. This arrangement is referred to
as "executive federalism". (Koen Lenaerts/Piet van Nuffel,
Constitutional Law of the European Union, 2nd ed, para. 14-047
(2005) The principle of executive federalism within the European
Communities reflects the principle of subsidiarity, which is
enshrined in Article 5(2) of the EC Treaty, according to which
the Community should take action only if and in so far as the
objectives of the proposed action cannot be sufficiently achieved
by the member States.
2.14 Article 10 of the EC Treaty imposes the following obligation
on the member States regarding their administration, inter alia of
EC customs law. Member States shall take all appropriate
measures, whether general or particular, to ensure fulfilment of the
obligations arising out of this Treaty or resulting from action taken
by the institutions of the Community. They shall facilitate the
achievement of the Community's tasks. They shall abstain from any
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measure which could jeopardise the attainment of the objectives of
this Treaty.
3. The Customs Code Committee
4. EC courts
(a) Role and function of the courts of member States
2.23 The courts of the member States perform a dual role. When
determining a dispute governed by national law, they form part of
the national legal order. However, these national courts assume the
status of Community courts when determining a case governed by
Community law. The courts of the member States are competent to
determine any dispute in cases where jurisdiction is not expressly.
conferred on the ECJ nor on the EC Court of First Instance.
Pursuant to Article 234 of the EC Treaty, courts of member States
may refer questions to the ECJ.
(b) Role and function of the ECJ
2.24 The ECJ and the Court of First Instance of the European
Communities are constituted under the EC Treaty and the Protocol
on the Statute of the ECJ annexed to it. Both Courts are composed
of one judge per member State and they normally decide in
chambers of three or five judges. The ECJ is assisted by eight
Advocates General, who provide opinions on cases.
2.25 According to Article 220 of the EC Treaty, the central task of
the ECJ and the Court of First Instance is to ensure that, in the
interpretation and application of the Treaty, the law is observed.
Actions may be taken directly to the ECJ such as actions against
member States for failure to fulfil an obligation under Community
law (Articles 226-228 of the EC Treaty), actions for the annulment
of a Community measure (Articles 230-231 of the EC Treaty),
actions for failure by a Community institution to act (Article 232
of the EC Treaty), and actions for damages relating to the
Community's non-contractual liability (Article 235 of the EC
Treaty).
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2.26 Proceedings before the ECJ may also originate from a national
court under Article 234 of the EC Treaty. According to Article 234
EC, national courts may refer any question regarding the
interpretation of Community law to the ECJ. With certain
exceptions, member States' courts against whose decision there is
no judicial remedy under national law are obliged to refer such
questions to the ECJ.
2.27 Article 225(1) of the EC Treaty provides that the Court of First
Instance shall have jurisdiction at the first instance in respect of
actions for annulment, actions for failure to act, actions founded on
non-contractual liability, staff cases and cases under arbitration
clauses in Community contracts, with the exception of those
reserved to the ECJ. According to Article 51 of the Statue of the
Court of Justice, the ECJ shall hear actions brought by the Member
States, the institutions of the Communities and by the European
Central Bank. The ECJ may hear appeals on points of law from
decisions of the Court of First Instance, where that Court has
jurisdiction at first instance.
5. Cooperation between the member States and between the
member States and the Commission
6. Training
7. Budgetary and financial control
III. PARTIES' REQUESTS
RECOMMENDATIONS

FOR

FINDINGS

AND

A. UNITED STATES
3.1 The United States requests the Panel to:
(a) find that the European Communities is not in conformity
with Article X:3(a) and Article X:3(b) of the GATT 1994;
(b) recommend that the European Communities bring itself into
compliance with Article X:3(a) and Article X:3(b) of the GATT
1994 promptly.
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IV. ARGUMENTS OF THE PARTIES
A. FIRST WRITTEN SUBMISSION OF THE UNITED
STATES
1. Introduction
4.2 This dispute raises two questions: First, does the European
Communities ("EC") administer its customs laws, regulations,
judicial decisions and administrative rulings of general
application in a uniform, impartial and reasonable manner, as
required by Article X:3(a) of the General Agreement on Tariffs and
Trade 1994 ("GATT 1994")? Second, does the EC have in place
judicial, arbitral or administrative tribunals or procedures for
the purpose, inter alia, of the prompt review and correction of
administrative action relating to customs matters, as required by
Article X:3(b) of the GATT 1994? The answer to both questions
is, no.
4.3 Instead of administering its basic customs law in a uniform
way, the EC administers it in 25 different ways. As
administration is the responsibility of each member State,
questions of classification and valuation may be subject to as many
as 25 different interpretations, and traders are subject to 25
different procedural regimes for bringing goods into free
circulation in the EC. The net result is an administration that
distorts rather than facilitates trade and that imposes transaction
costs that should not exist where administration is uniform.
4.4 This problem is magnified by the absence of EC tribunals
or procedures for the prompt review and correction of
administrative action relating to customs matters. Like the
administration of EC customs measures, appeals from customs
decisions are a matter for each member State. As a result, there
are 25 different appellate regimes in the EC, none of which can
yield a decision with EC-wide effect, unless and until a question
is referred to the Court of Justice of the European
Communities ("the ECJ").
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4.6 Where a trader disputes a decision by a member State's
customs authorities, its only recourse is to appeal that decision
through the courts or other review tribunals of the member
State. There is no EC forum to which a trader can promptly
appeal a decision by a member State's customs authorities,
including a decision that diverges from decisions of other member
State authorities.
4.7 As a Member of the WTO in its own right, that is, separately
from its constituent member States, the EC has an obligation to
provide for administration of its customs laws and to provide for
the prompt review and correction of administrative action relating
to customs matters in the manner prescribed by GATT Articles
X:3(a) and (b), respectively. The first question raised by this
dispute is whether the EC administers its customs law in a uniform
manner, as required by Article X:3(a). Considering the ordinary
meaning to be given to the terms of that article, the question is
whether the EC manages, carries on, or executes its customs law in
a manner that is the same in different places or circumstances, or at
different times. Of particular relevance here is uniformity with
respect to different places.
4.8 One of the few panels to probe Article X:3(a) in any detail was
the panel in Argentina – Measures Affecting the Export of Bovine
Hides and the Import of Finished Leather ("Argentina –Hides and
Leather"). The panel report in that dispute supports the proposition
that the requirement of uniform administration in Article X:3(a)
includes administration that is uniform across the territory of a
WTO Member. The EC does not administer its customs law in a
manner that is uniform across different places in the EC, as Article
X:3(a) requires. It administers its customs law in a manner that
varies from member State to member State and fails to provide an
EC mechanism for the systematic reconciliation of such variations.
2. The EC fails to administer its customs law in a uniform manner
(a) Customs classification
(b) Customs valuation
(c) Customs procedures
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(d) The Commission, acting through the Customs Code
Committee, does not provide uniformity to the administration of
EC customs law
3. The EC does not provide tribunals or procedures for the prompt
review and correction of administrative action relating to customs
matters
B. FIRST WRITTEN SUBMISSION OF THE EUROPEAN
COMMUNITIES
4.48 These claims of the United States are unfounded. The United
States does not provide evidence that the EC fails to administer
its customs laws in a manner contrary to Article X:3(a) GATT.
Apart from a small number of isolated and misleading examples,
the United States provides very little information about the actual
administration of EC customs law. Since it does not provide any
evidence to the effect that the EC administers its customs laws in a
non-uniform manner, the United States fails to establish a prima
facie case in support of its claims.
4.49 The focus of the United States case is not on the actual
administration of EC customs laws, but on the EC system of
customs administration. Put simply, the United States objects to the
fact that the EC administers EC customs laws not through an EC
customs agency, but through the national administrations of its
member States. Similarly, the United States objects to the fact that
judicial review of customs decisions in the EC is provided not
through "EC-level tribunals", but through tribunals of the EC
member States. With these claims, the United States is putting
into question fundamental structural elements of the EC legal
order, without providing a shred of proof that these structural
elements are indeed incompatible with the requirements of
Article X:3(a) and (b) GATT.
2. Factual background
(a) General principles of the EC legal system
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4.52 The progress of European integration has largely been built
on legislation. Over the decades, the EC has built a large body of
Community law covering an increasing range of policy areas on
the basis of the powers attributed to it in its founding treaties.
4.53 The success of European integration is based on the direct
and uniform application of Community law in the legal order
of the member States of the Community. The European
Community is therefore very much a Community based on the
rule of law. This fact is explicitly recognized in Article 6(1) EU
Treaty.
4.54 However, with the exception of some limited policy fields, the
EC does not itself administer Community law through an EClevel administration. Rather, the execution of EC law takes place
through the national administrations of the member States, and
similarly through the Courts of the member States. This principle
of administration through the member States can be described as
"executive federalism".
4.55 The US attack on the EC system of customs administration
directly puts into question fundamental principles of EC law. In
order to place these issues in their proper context, a deeper
explanation of the basic principles of EC constitutional law is
required.
(iv) Judicial review of customs decisions
4.187 Since Community customs law is implemented through the
customs authorities of the member States, the appeal is lodged
before a tribunal of the member State whose customs
authorities have issued the decision. In accordance with Article
245 CCC, the provisions governing the appeals procedure are laid
down in the national laws of the member States. The CCC abstains
from harmonising the national law on administrative and
judicial appeals against customs decisions. This reflects the fact
that such procedural laws often apply uniformly to the whole field
of national administration. Harmonization might therefore have led
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to the fragmentation of hitherto uniform national appeals
procedures.
4.188 As it has already been explained above, the role of the
member States' courts in the judicial review of customs
decision is fully compatible with the uniform application of EC
customs law. Member States' courts are obliged to apply EC
law according to the interpretation given by the Court of Justice
and set aside any national provision or measure that is inconsistent
with EC law. Wherever a question of interpretation of Community
law arises, such a question may be referred to the Court of
Justice in accordance with Article 234 EC. Where the national
court is a court of last instance or any national court considers that
the Community measure is invalid, such court is obliged to refer
the question to the ECJ.
4.189 Finally, it should be noted that in exceptional cases, a right
of appeal against customs decisions may also be available
directly to the EC Court of First Instance. This is the case when
the European Commission takes decisions applying EC
customs law which are of direct and individual concern to
individuals within the meaning of Article 230(4) EC Treaty.
Examples for such decisions are Commission decisions revoking
BTI. Another example would be Commission decisions on the
repayment or remission of import duties on equitable grounds on
the basis of Article 907 of the Implementing Regulation.
(d) The US system in comparison
(i) The administration of US customs law
4.190 In the United States, customs laws, which are federal laws,
are essentially administered by US Customs and Border
Protection. US Customs and Border Protection is an agency of the
US Federal Government part of the US Department of
Homeland Security. US Customs and Border Control has 20 Field
Operations Offices which oversee 317 US ports of entry and 14
preclearance offices.
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4.191 However, it is noteworthy that the fact that US customs law
is implemented by a federal agency is not specific to customs
matters. On the contrary, it reflects a fundamental interpretation
of US constitutional law according to which Congress may not
require US states to implement federal law. This has been
confirmed by the US Supreme Court in the case Printz vs. United
States.
4.192 The US dual federalism is diametrically opposed to the
basic principles of the EC legal order. The US system is
characterized by a principle of "dual sovereignty", in which the
individual States may not be "conscripted" or "commandeered" to
administer federal law. EC law is characterized by the principle
of executive federalism, where all EC law must be executed by
the national authorities of the member States, acting under the
guidance and supervision of the EC institutions.
4.193 The EC does not intend to question the constitutional
choices which the United States has made. However, in response
to the US claims under Article X:3(a) GATT, it is important to
stress that the EC's executive federalism is just as fundamental and
legitimate a constitutional choice as the US system of dual
sovereignty. The EC considers that its constitutional choices
should be afforded the same respect as those of the United States.
(ii) Review of customs decisions in US law
4.194 Judicial review in the US concerning customs and trade
issues is in the first step attributed to the United States Court of
International Trade (the "USCIT"), which is a federal court
established under Article III of the US Constitution. The USCIT is
equal in rank to a federal district court.
4.195 Appeals against the USCIT's decisions may in all cases be
taken as of right to the US Court of Appeals for the Federal Circuit
(the "CAFC"). It is a specialized appellate court with the rank of a
federal circuit court, which has exclusive jurisdiction over appeals
from the USCIT as well as a disparate group on non-USCIT issues,
patents appeals being the most common. Ultimately, an appeal
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to the US Supreme Court, via petition for writ of certiorari, can be
lodged.
4.196 It is worth noting that this centralized first instance judicial
review at federal level through the USCIT is a political choice
that the United States has made. Under US law, State courts have
also a role in enforcing federal law, as was clearly explained by the
US Supreme Court in the case Claflin v. Houseman.
4.197 The EC does not intend to question the political choices
which the United States has made to organize its judiciary in
relation to customs matters. However, in response to the US
claims under Article X:3(b) GATT, it is important to stress that the
EC's judiciary system is just as fundamental and legitimate a
constitutional choice as the US centralized system. The EC
considers that its constitutional choices should be afforded the
same respect as those of the United States.
D. FIRST ORAL STATEMENT OF THE EUROPEAN
COMMUNITIES
1. The significance of the case
(a) The constitutional significance of the case for the EC
4.389 The US case constitutes an unprecedented attack on
fundamental principles of the EC legal order. By challenging the
involvement of the customs authorities of the EC member States in
the administration of EC customs law, the United States is
essentially requesting the EC to establish an EC customs agency.
This runs counter to the principle of executive federalism in the EC
legal order, according to which EC law is generally implemented
through the authorities of the member States.
4.390 Similarly, the US claim that the EC is obliged to provide
judicial review through "EC-level tribunals" is diametrically
opposed to a fundamental structural principle of the EC judicial
system, in which judicial review of decisions of the member States
authorities is provided by the tribunals of the member States. Thus,
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on the sole basis of Article X:3(b) GATT, the United States is
effectively requiring the EC to engage in a complete overhaul
of its judicial system, a task which could not be carried out
without a modification of the founding treaties of the EC.
(b) The systemic importance of the case for the WTO
4.393 The present case is highly important for the WTO
Membership at large. Indeed, in its criticisms of specific
instruments of EC customs administration, the United States adopts
a maximalist approach that should be of genuine concern to WTO
members.
4.394 With this approach, the United States overstretches the legal
requirements of Article X:3 GATT beyond all recognition. Indeed,
what is a stake in the present dispute is essentially whether Article
X:3 GATT should become a legal basis for the harmonization of
the systems of customs administration of WTO Members
through the DSU.
4.395 The EC emphatically believes that it should not. The DSU
is not a peer review process through which the optimal design
of customs administrations can be sought. Rather, the purpose
of the DSU is, in accordance with Article 3.2 DSU, to preserve the
rights and obligations of the Members under the covered
agreements, and thus prevent the nullification and impairment of
benefits accruing to Members under such agreements.
4.396 A rigorous focus on legal obligations is also made necessary
by the overlap between the present dispute and the ongoing
negotiations on trade facilitation of the Doha Round. According
to a public statement by the United States Trade Representative,
one of the essential objectives of the United States in the present
dispute is to enhance the Doha Trade Facilitation Negotiations
"by pressing a major player in world trade". This political
motivation behind the US case is also illustrated by the overlap
between some of the criticisms made by the United States in the
present case and its own proposals in the context of the Doha
Round.
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4.397 The EC is fully committed to the success of the Doha Round
Negotiations, including the negotiations on trade facilitation.
However, as Japan has correctly pointed out in its Written
Submission, specific initiatives to ensure a uniform administration
of customs laws should be addressed through the Doha
Negotiations, and not through the dispute settlement process.
4.208 Respect of these principles is particularly necessary since the
revision of Article X GATT is currently the subject of the
ongoing Doha negotiations on trade facilitation. In the context
of these negotiations, WTO Members have made a large number
of proposals to supplement and improve. Article X GATT,
including on issues which are the subject of the US claims. This
also applies to the United States itself, which has made a number
of proposals in relation to Article X GATT, including a proposal to
create an obligation to "make available, upon request of a trader,
binding rulings in certain specific subject areas (e.g., tariff
classification, customs valuation, duty deferral)". Proposals on
advance rulings, the majority of which however is limited to issues
of tariff classification, have also been made by a number of other
countries.
E. SECOND WRITTEN SUBMISSION OF THE UNITED
STATES
(b) The United States does not seek the harmonization of WTO
Members' customs administration systems.
4.459 Finally, an essential aspect of the EC's urging a relative
standard for application of Article X:3 is its mischaracterization of
US claims as seeking "the harmonization of the systems of customs
administration of WTO Members through the DSU." Contrary to
the EC's assertion, the United States does not argue that Article X:3
requires each Member to have a single customs agency and
customs court. The United States recognizes the diversity of
systems of customs administration among WTO Members,
which is evidenced in part by the responses to the Panel's Questions
No. 10 and 11 to third parties. It is notable, however, that each of
these third parties prominently identified the existence of a
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single, centralized customs agency in explaining how it ensures
uniform administration of customs laws across its territory. Just as
it would be improper for the United States to argue that Article
X:3(a) requires harmonization of Members' systems of customs
administrations, it is improper for the EC to argue that its
unique status within the WTO as perhaps the only Member
without a single, centralized customs agency makes it subject
to a different standard with respect to the obligation of uniform
administration.
G. SECOND ORAL STATEMENT OF THE EUROPEAN
COMMUNITIES
1. The EC is not obliged to create an EC customs agency and a
customs court
VII. FINDINGS
7.33 In the Panel's view, when read as a whole, the United States'
request for establishment of a panel indicates that the "specific
measure at issue" in this dispute for the purposes of Article 6.2 of
the DSU is the manner of administration by the national customs
authorities of the member States of the Community Customs Code,
the Implementing Regulation, the Common Customs Tariff, the
TARIC and related measures in the areas of customs administration
specifically identified in the United States' request for
establishment of a panel – namely, the classification and valuation
of goods, procedures for the classification and valuation of goods,
procedures for the entry and release of goods, procedures for
auditing entry statements after goods are released into free
circulation, penalties and procedures regarding the imposition of
penalties for violation of customs rules and record-keeping
requirements. Therefore, pursuant to Article 7.1 of the DSU, under
our terms of reference, we are only authorized to consider the
manner of administration by the national customs authorities of the
member States of the Community Customs Code, the
Implementing Regulation, the Common Customs Tariff, the
TARIC and related measures in the areas of customs administration
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specifically identified in the United States' request for
establishment of a panel.
7.63 In the light of the foregoing factors taken in totality, the Panel
concludes that, on the basis of the language and content of its
request for establishment of a panel, the United States is
precluded from making an "as such" challenge with respect to
the design and structure of the EC system of customs
administration as a whole and also with respect to the design and
structure of the EC system in the areas of customs
administration that have been specifically identified in the United
States' request. Nevertheless, pursuant to the terms of its request
for establishment of a panel, the United States is still entitled to
claim that the administration of the Community Customs Code,
the Implementing Regulation, the Common Customs Tariff and the
TARIC and related measures in the areas of customs administration
specifically identified in the United States' request in particular
instances is in violation of Article X:3(a) of the GATT 1994.
Indeed, the United States itself submits that its claims are not
confined to an "as such" challenge of the design and structure of
the EC system of customs administration. The United States
explains that it has demonstrated in its submissions specific
examples of non-uniform administration within the context of the
EC system.
7.119 Therefore, in the light of the foregoing, the Panel confirms
its conclusion that the term "administer" in Article X:3(a) of the
GATT 1994 relates to the application of laws and regulations,
including administrative processes and their results but not to laws
and regulations as such.
7.135 In summary, the interpretative material upon which the Panel
is entitled to rely under the Vienna Convention in interpreting the
term "uniform" in Article X:3(a) of the GATT 1994 indicates that
that term covers, inter alia, geographic uniformity. In other
words, administration should be uniform in different places within
a particular WTO Member. Further, the Panel considers that the
form, nature and scale of the alleged non-uniform
administration and the laws, regulations, judicial decisions and
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rulings that are allegedly being administered in a non-uniform
manner should be taken into consideration when interpreting the
term "uniform" in Article X:3(a) of the GATT 1994 in the context
of a particular case. The Panel considers that the narrower the
challenge both in terms of the administration that is being
challenged and the laws, regulations, decisions and rulings which
are alleged to be administered in a non-uniform manner in a
particular case, the more demanding the requirement of
uniformity. The broader and more wide-ranging the challenge
both in terms of the nature of administration that is being
challenged and the specific laws, regulations, decisions and rulings
or provisions thereof that are alleged to be administered in a nonuniform manner in a particular case, a less exacting standard of
uniformity should be applied. The Panel also considers that the
interpretation of the term "uniform" in Article X:3(a) of the GATT
1994 does not necessarily entail instantaneous uniformity.
Rather, uniformity must be attained within a period of time that is
reasonable. What is reasonable will depend upon the form, nature
and scale of the administration at issue as well as the complexity of
the factual and legal issues raised by the act of administration that
is being challenged. It is the Panel's view that, in all cases,
regardless of the form, nature and scope of administration at issue,
administration should not fall below certain minimum standards
of due process, which encompass notions such as notice,
transparency, fairness and equity.
7.141 By way of preliminary comment, the Panel notes that the
terms of Article X:3(a) of the GATT 1994 simply require Members
to administer laws, regulations, decisions and rulings of the kind
described in Article X:1 in a manner that is, inter alia, uniform.
Article X:3(a) of the GATT 1994. does not prescribe how uniform
administration must be achieved. Therefore, the Panel considers
that Article X:3(a) of the GATT 1994 vests discretion in Members
to determine how to achieve uniform administration, including the
nature and level of entities that are charged with administration and
the tools that are put in place to achieve uniform administration.
Accordingly, the Panel considers that there is nothing in Article
X:3(a) of the GATT 1994 to prevent the European
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Communities from administering its customs laws through,
inter alia, customs authorities of its constituent member States.
(ii) Penalties against infringements of EC customs legislation
7.445 The Panel does wish to note, however, that while the Panel
is of the view that substantive differences in penalty laws between
member States cannot be considered to be in violation of. Article
X:3(a) of the GATT 1994, nevertheless, differences in the way
member States have applied. the judicial decision issued by the
ECJ in Jose Teodoro de Andrade v. Director da Alfândega de
Leixões, which requires that infringements of EC law are
penalized through measures that make the penalty effective,
proportionate and dissuasive, could, in theory, be considered to
be in violation of Article X:3(a) of the GATT 1994. In this regard,
the Panel notes that judicial decisions of the kind issued by the ECJ
in the Andrade case fall within the scope of "laws, regulations,
decisions and rulings of the kind described in [Article X:1 of the
GATT 1994]". Further, the ECJ's decision in the Andrade case was
confirmed in EC Council Resolution of 29 June 1995 on the
effective uniform application of Community law and on the
penalties applicable for breaches of Community law in the internal
market.777 In the Panel's view, this Council Resolution also falls
within the scope of "laws, regulations, decisions and rulings of the
kind described in [Article X:1 of the GATT 1994]". The Panel
considers that the acknowledgement by the European Communities
in the context of this dispute of substantive differences in penalty
laws among member States could indicate that the judicial decision
issued by the ECJ in Jose Teodoro de Andrade v. Director da
Alfândega de Leixões and EC Council Resolution of 29 June 1995
on the effective uniform application of Community law and on the
penalties applicable for breaches of Community law in the internal
market are not being administered in a uniform manner by the
member States in violation of Article X:3(a) of the GATT 1994.
However, the Panel will not seek to determine whether or not the
manner of administration by the member States of the judicial
decision issued by the ECJ in Jose Teodoro de Andrade v. Director
da Alfândega de Leixões and EC Council Resolution of 29 June
1995 on the effective uniform application of Community law and

127

No

Case and Short Title

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel
Report, AB Report)

Measure(s) Challenged

Extract

on the penalties applicable for breaches of Community law in the
internal market is actually in violation of Article X:3(a) of the
GATT 1994 given that the United States did not allege a violation
of Article X:3(a) of the GATT 1994 in this regard.
(v) Summary and conclusions
7.478 In summary, the Panel finds that, with respect to the United
States' allegations of non-uniform administration of the
Community Customs Code and the Implementing Regulation
in the area of customs procedures:
(a) The Panel finds no violation of Article X:3(a) of the GATT
1994 with respect to the manner of administration of Article 78(2)
of the Community Customs Code regarding the requirements
imposed for audit procedures following the release of products for
free circulation in the European Communities.
(b) The Panel finds no violation of Article X:3(a) of the GATT
1994 with respect to the substantive differences in penalty laws
between the member States.
(c) The United States has not proved that the manner of
administration of Article 133 of the Community Customs Code and
Articles 502(3) and 552 of the Implementing Regulation regarding
processing under customs control is non-uniform in violation of
Article X:3(a) of the GATT 1994.
VIII. CONCLUSIONS AND RECOMMENDATIONS
8.1 The Panel concludes that:
(a) With respect to the Panel's terms of reference in the context of
the United States' claim under Article X:3(a) of the GATT 1994:
(i) The Panel's terms of reference authorise the Panel to consider
the manner of administration by the national customs
authorities of the member States of the Community Customs
Code, the Implementing Regulation, the Common Customs
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Tariff, the TARIC and related measures in the areas of customs
administration specifically identified in the United States' request
for establishment of a panel.
(ii) Article 221 of the Community Customs Code, including Article
221(3), is not covered by any of the areas of customs administration
specifically identified in the United States' request for
establishment of a panel. Therefore, Article 221(3) of the
Community Customs Code is outside the Panel's terms of
reference.
(iii) Under its terms of reference, the Panel is precluded from
considering "as such" challenges of the design and structure of
the EC system of customs administration as a whole and also
the design and structure of the EC system in the areas of customs
administration that have been specifically identified in the United
States' request for establishment of a panel.
(b) With respect to the United States' claim of non-uniform
administration of the Common Customs Tariff in the area of tariff
classification in violation of Article X:3(a) of the GATT 1994:
(i) The European Communities is not currently administering the
Common Customs Tariff regarding the tariff classification of
network cards for personal computers in a manner that is nonuniform in violation of Article X:3(a) of the GATT 1994.
Therefore, the Panel finds no violation of Article X:3(a) of the
GATT 1994 with respect to the tariff classification of network
cards for personal computers.
(ii) The tariff classification of drip irrigation products does not
amount to nonuniform administration within the meaning of
Article X:3(a) of the GATT 1994. Therefore, the Panel finds no
violation of Article X:3(a) of the GATT 1994 with respect to the
tariff classification of drip irrigation products.
(iii) The United States has not proved that the tariff classification
of unisex articles or shorts amounts to non-uniform
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administration within the meaning of Article X:3(a) of the GATT
1994.
(iv) The administrative process leading to the tariff classification
of blackout drapery lining amounts to non-uniform
administration within the meaning of Article X:3(a) of the GATT
1994. Therefore, the Panel finds a violation of Article X:3(a) of the
GATT 1994 with respect to the tariff classification of blackout
drapery lining.
(v) The tariff classification of liquid crystal display monitors
with digital video interface amounts to non-uniform administration
within the meaning of Article X:3(a) of the GATT 1994. Therefore,
the Panel finds a violation of Article X:3(a) of the GATT 1994 with
respect to the tariff classification of liquid crystal display monitors
with digital video interface.
(vi) The United States has not proved that customs authorities in
the member States have failed to treat as binding BTI issued by
customs authorities in other member States and that such failure
amounts to non-uniform administration within the meaning of
Article X:3(a) of the GATT 1994.
(vii) The United States has not proved that the refusal to
withdraw the revocation of BTI by the UK customs authorities
with respect to the tariff classification of Sony PlayStation2 in the
context of the Sony PlayStation2 case amounts to non-uniform
administration within the meaning of Article X:3(a) of the GATT
1994.
(viii) The United States has not proved that the interpretation and
application of the amended explanatory notes to the Common
Custom Tariff concerning camcorders in the context of the
Camcorders case amounts to non-uniform administration in
violation of Article X:3(a) of the GATT 1994.
(c) With respect to the United States' allegations of non-uniform
administration of the Community Customs Code and the
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Implementing Regulation in the area of customs valuation in
violation of Article X:3(a) of the GATT 1994:
(i) The United States has not proved that differences between
member States regarding the manner in which royalties are
apportioned to the customs value of identical goods imported by
the same company exist that amount to nonuniform administration
of Article 32(1)(c) of the Community Customs Code within the
meaning of Article X:3(a) of the GATT 1994.
(ii) The imposition by customs authorities in some member States
of a form of prior approval with respect to the successive sales
provision, which is inconsistent with EC customs laws and which
is not imposed by customs authorities in other member States
means that the European Communities does not administer its
customs law concerning successive sales – in particular, Article
147(1) of the Implementing Regulation – in a uniform manner in
violation of Article X:3(a) of the GATT 1994.
(iii) The European Communities is not currently administering
Article 29(3)(a) of the Community Customs Code concerning
vehicle repair costs covered under warranty in a manner that
violates the uniformity obligation in Article X:3(a) of the GATT
1994. Therefore, the Panel finds no violation of Article X:3(a) of
the GATT 1994 with respect to the administration of Article
29(3)(a) of the Community Customs Code concerning vehicle
repair costs covered under warranty.
(iv) The United States has not proved that the manner of
administration of Article 29 of the Community Customs Code and
Article 143(1)(e) of the Implementing Regulation concerning the
circumstances in which parties are to be treated as "related" for
customs valuation purposes is non-uniform among the member
States within the meaning of Article X:3(a) of the GATT 1994.
(d) With respect to the United States' allegations of non-uniform
administration of the Community Customs Code and the
Implementing Regulation in the area of customs procedures in
violation of Article X:3(a) of the GATT 1994:
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(i) The Panel finds no violation of Article X:3(a) of the GATT 1994
with respect to the manner of administration of Article 78(2) of the
Community Customs Code regarding the requirements imposed for
audit procedures following the release of products for free
circulation in the European Communities.
(ii) The Panel finds no violation of Article X:3(a) of the GATT
1994 with respect to the substantive differences in penalty laws
between member States.
(iii) The United States has not proved that the manner of
administration of Article 133 of the Community Customs Code and
Articles 502(3) and 552 of the Implementing Regulation regarding
processing under customs control is non-uniform in violation of
Article X:3(a) of the GATT 1994.
(iv) The United States has not proved that the administration of
Articles 263-267 of the Implementing Regulation regarding local
clearance procedures is non-uniform in violation of Article X:3(a)
of the GATT 1994.
(e) With respect to the United States' claim of violation of the
obligation to provide prompt review and correction of
administrative action relating to customs matter in Article X:3(b)
of the GATT 1994, the Panel finds no violation.

AB REPORT
IV. The Panel's Terms of Reference
A. Interpretation of the Term "Measures at Issue" under
Article 6.2 of the DSU
123. The Panel was of the view that the term "measures at issue" in
Article 6.2 of the DSU should be interpreted in the light of the
specific WTO obligation that is allegedly being violated by that
measure in a particular dispute. The Panel considered that this
approach is necessary because the "measure at issue" identified in
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the panel request will be the subject of a recommendation, pursuant
to Article 19.1 of the DSU, if that measure is found to be in
violation of a WTO obligation.
133. In our view, a complainant is entitled to include in its panel
request an allegation of inconsistency with a covered agreement of
any measure that may be submitted to WTO dispute settlement. In
US – Corrosion-Resistant Steel Sunset Review, the Appellate Body
provided guidance on the types of measures that may be the subject
of dispute settlement. Relying on, inter alia, Article 3.3 of the DSU,
which refers to "situations in which a Member considers that any
benefits accruing to it directly or indirectly under the covered
agreements are being impaired by measures taken by another
Member", the Appellate Body stated that "[i]n principle, any act
or omission attributable to a WTO Member can be a measure
of that Member for purposes of dispute settlement
proceedings." As long as the specificity requirements of Article 6.2
are met, we see no reason why a Member should be precluded from
setting out in a panel request "any act or omission" attributable to
another Member as the measure at issue
C. The United States' Claim Challenging the European
Communities' System of Customs Administration "As a Whole"
169. As we concluded earlier, the specific measures at issue
identified in the panel request are the Community Customs Code,
the Implementing Regulation, the Common Customs Tariff, and
the TARIC, as administered collectively. It is not in dispute that
these are major instruments of European Communities customs
legislation. Together, they delineate the legal architecture of the
European Communities' customs regime. In other words, the
administration of these legal instruments covers, if not the entirety,
almost the whole of the European Communities' system of customs
administration.
171. In turn, the second paragraph of the panel request states that
"[a]dministration of these measures in the European Communities
is carried out by the national customs authorities of [European
Communities] member States" and that "[s]uch administration

133

No

Case and Short Title

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel
Report, AB Report)

Measure(s) Challenged

Extract

takes numerous different forms." In this paragraph, it is further
stated that "the myriad forms of administration of these
measures include, but are not limited to, laws, regulations,
handbooks, manuals, and administrative practices of customs
authorities of member States of the European Communities." The
third paragraph of the panel request states that the "[l]ack of
uniform, impartial and reasonable administration of the
above-identified measures is manifest in differences among
member States in a number of areas." In our view, these
statements in the panel request present with sufficient clarity
the complaint of the United States, namely, that the instruments
identified in the first paragraph of the panel request are
administered collectively, or as a whole, in breach of Article
X:3(a). The fact that the panel request does not refer, explicitly or
implicitly, to the manner of administration of particular provisions
or instruments supports the view that the claim of the United States
relates to the manner in which these instruments are
administered collectively or as a whole.
174. As we concluded earlier, the specific measures at issue are the
four legal instruments identified in the first paragraph of the panel
request, as administered collectively. The United States' claim is
that the European Communities' system of customs administration
as a whole results in nonuniform administration of European
Communities customs law, in breach of Article X:3(a) of the
GATT 1994. As we noted earlier, the claim of the United States in
this dispute is not an "as such" claim, in the sense that it does not
challenge the substantive content of the measures at issue.
175. Before the Panel, and again in this appellate proceeding, the
United States argues that the "design and structure" of the
European Communities' system of customs administration
necessarily result in non-uniform administration, because
customs laws are administered by "25 separate, independent
authorities ... without any procedures or institutions to ensure
against divergences or to reconcile them promptly and as a matter
of right when they occur." By referring to the "design and
structure" of the European Communities' system of customs
administration, the United States sought to demonstrate how and
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why the instruments identified in the first paragraph of the panel
request, as a whole, are administered in a manner leading to a lack
of uniformity in their administration. Thus, the United States'
contention on the "design and structure" of the European
Communities' system of customs administration was made as an
argument to substantiate its "as a whole" challenge set out in the
panel request. We therefore disagree with the Panel's
characterization of the United States' contention on the "design
and structure" of the European Communities' system of
customs administration as a claim in itself. We noted earlier that
the "as a whole" challenge of the United States is set out in the
panel request consistently and according to the specificity
requirements contained in Article 6.2 of the DSU. We therefore
see no reason why the Panel was precluded from considering
the United States' arguments on the "design and structure" of
the European Communities' system of customs administration.
176. In the light of these considerations, we reverse the Panel's
finding, in paragraphs 7.50, 7.64, and 8.1(a)(iii) of the Panel
Report, that, due to the wording and content of the panel request,
the United States was precluded from challenging the European
Communities' system of customs administration as a whole or
overall. We also reverse the Panel's finding, in paragraphs 7.63,
7.64, and 8.1(a)(iii) of the Panel Report, that the Panel was
precluded from considering the United States' argument that the
"design and structure" of the European Communities' system of
customs administration necessarily result in a violation of Article
X:3(a) of the GATT 1994.
PANEL REPORT
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2.5 The United States, in its request for establishment, identified
the measures at issue in this dispute as including the following:
(a) The provision by certain member States of the European
Communities (Germany, France, the United Kingdom, and
Spain ("the member States")) of financing for large civil aircraft
design and development to the Airbus companies (referred to by
the United States as "Launch Aid"). This financing is alleged to
provide benefits to the recipient companies including financing for
projects that would otherwise not be commercially feasible. The
non-commercial terms of the financing may include no interest or
interest at below-market rates and a repayment obligation that is
tied to sales. If the aircraft is not successful, some or all of the
financing need not be repaid.
Specific examples of the financing at issue include:
(i) French financing for the Airbus A300, A310, A320, A330/340,
A330-200, A340-500/600, A380, and A350
(ii) German financing for the Airbus A300, A310, A320,
A330/340, A380, and A350;
(iii) United Kingdom financing for the Airbus A300, A310,
A320, A330/340, A340-500/600, A380, and A350; and
(iv) Spanish financing for the Airbus A300, A310, A320,
A330/340, A340-500/600, A380, and A350.
(b) In addition to Launch Aid, the provision by the EC and the
member States, through the European Investment Bank
("EIB"), to the Airbus companies, of financing for large civil
aircraft design, development, and other purposes. Specific
examples of the financing at issue include:
(i) financing to British Aerospace for the A320 and the
A330/A340;
(ii) financing to Aérospatiale for the A330/340;
(iii) financing to Construcciones Aeronauticas SA ("CASA") for
the A320 and the A330/340;
(iv) financing to Airbus Industrie for the A321;
(v) financing to Aérospatiale Super Transporteurs; and
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(vi) financing to EADS for the A380.
(c) The provision by the EC and the member States of financial
contributions to develop, expand, and upgrade facilities and other
infrastructure for the Airbus companies. Specific instances include
public investments by German authorities in Hamburg,
Nordenham, Bremen, and Varel, by French authorities in the
Toulouse region, by UK authorities at Broughton, Wales and by
Spanish authorities at numerous locations in Spain (such as Puerto
Real, Illescas, Puerto de Santa Maria, and La Rinconada).
(d) The assumption and forgiveness by the EC and the member
States of debt resulting from Launch Aid and other financing for
large civil aircraft development and production, including debt
accumulated by Deutsche Airbus that was forgiven by the German
government in 1997 and 1998 and debt assumed by the government
of Spain on behalf of CASA and not repaid.
(e) The provision by the EC and the member States of equity
infusions and grants, including through government-owned
and government-controlled banks. Examples include equity
investment by the German government through Kreditanstalt für
Wiederaufbau ("KfW") in Deutsche Airbus in 1989 and the return
of the shares acquired through this transaction to Deutsche Airbus'
parent, the Daimler group, without compensation, in 1992; equity
infusions by the French Government into Aérospatiale in 1987 and
1988; an equity infusion by French state-owned Crédit Lyonnais
into Aérospatiale in 1992; an equity infusion by the French
Government into Aérospatiale in 1994; and the grant by the French
Government of its 45.76 per cent share of Dassault Aviation's
capital to Aérospatiale in 1998.
(f) The provision by the EC and the member States of financial
contributions for aeronautics-related research, development,
and demonstration ("R&D"), undertaken by Airbus, whether
alone or with others, or in any other way to the benefit of Airbus,
including:
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(i) EC funding for civil aeronautics-related R&D projects under the
Second (1987-1991), Third (1990-1994), Fourth (1994-1998),
Fifth (1998-2002) and Sixth (2002-2006) EC Framework
Programs in which Airbus participated.
(ii) Funding from the German federal government and sub-federal
entities for civil aeronautics-related R&D projects in which Airbus
participated, including:
- federal government funding as set forth in the most updated
version of the government's Förderkatalog database, including
funding under the federal aeronautics research programs
Luftfahrtforschungsprogramm
1
(1995-1998),
Luftfahrtforschungsprogramm
2
(1998-2002),
and
Luftfahrtforschungsprogramm 3 (2003-2007);
- the regional Bremen Airbus Materials & System Technology
Centre
Bremen (AMST) (2000-2002) and the Airbus Materials & System
Technology Centre Bremen II (AMST) (2002-2006);
- the regional Bavaria "Hightechoffensive Bayern" program
(1999-2003); and
- the regional Hamburg Luftfahrtforschungsprogramm (20012005).
(iii) Funding from the government of the United Kingdom since
1992 for civil aeronautics-related R&D projects in which Airbus
participated, including funding under the Civil Aircraft Research
and Development Program (CARAD) and the Technology &
Strategy Program.
(iv) Funding from the Spanish government, including regional and
local authorities, since 1993 for civil aeronautics-related R&D
projects in which Airbus participated, including loans and other
financial support provided under the Plan Tecnológico
Aeronáutico I and the Plan Tecnológico Aeronáutico II.
(v) Funding from the French government, including regional and
local authorities, since 1986 for civil aeronautics-related R&D
projects in which Airbus participated.
(vi) The provision by government-controlled and financed research
institutions of civil aeronautics R&D-related goods or services to
Airbus and/or funding for civil aeronautics-related R&D projects
in which Airbus participated, including by the German Deutsches
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Zentrum für Luft- und Raumfahrt ("DLR"), by the UK Defence
Evaluation and Research Agency ("DERA") and its successor
Qinetiq, and by the French Office National des Études et des
Recherches Aérospatiales ("ONERA"), the Centre National de la
Recherche Scientifique ("CNRS"), and the Centre National de la
Recherche Technologique ("CNRT").
(g) Any amendments, revisions, implementing or related measures
to the measures described above.
(h) Any other measures that involve a financial contribution by the
EC or any of the member States that benefit the Airbus companies
IV. ARGUMENTS OF THE PARTIES
A. PRELIMINARY ISSUES RAISED BY THE EUROPEAN
COMMUNITIES
1. Arguments of the European Communities
4.2 In its first written submission, the EC underlines: (i) the
importance in this dispute of other international aircraft related
agreements, (ii) the fact that the EC is the proper respondent,
(iii) the need to properly identify the alleged recipients of the
alleged subsidies and (iv) the fact that the US has failed to make a
prima facie case in a number of issues relating to subsidization and
adverse effects. The EC argues that the Panel should not make the
case of the US, but dismiss its claims on these grounds alone. The
EC notes that third parties that address this issue, agree.16 The EC
also responds to the US position on the Article 6.2 DSU issue that
the EC raised in its Request for Preliminary Rulings.
2. Arguments of the European Communities
4.223 The EC rebuts the US assertions that the EIB repeatedly
subsidised the development of Airbus LCA through loans provided
to EADS and other companies.
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4.224 First, the EC asserts that it corrects a number of factual
misinterpretations put forward by the US, and provides a corrected
description of the EIB's status and functioning. The EIB is a sui
generis multilateral financial institution established in 1957, by
the Treaty establishing the European Community (Treaty of
Rome of 1957, hereinafter "EC Treaty") and created by
sovereign governments, sharing many similarities with the
World Bank and other financial institutions that operate at a
regional or international level. The task of the bank is set forth in
Article 267 of the EC Treaty. To achieve the objectives set out in
Article 267 of the EC Treaty, the EIB formulates a number of more
specific priorities and objectives. The US attempts to imply that
EIB is controlled by member State governments through the Board
of Governors and the Board of Directors are simplistic and
misleading. The EIB enjoys legal personality and financial
autonomy and is endowed with its own decision-making bodies.
The EIB funds its operations by borrowing on the capital markets
rather than by drawing on the budget of either the European
Communities or the member States, in accordance with its Statute.
Interest rates on loans provided by the bank are adjusted to
conditions prevailing on capital markets. The EIB is not allowed
by its Statute to grant subsidies. The EIB enjoys full independence
in the conduct of financial operations pursued to further its
objectives, as confirmed by the European Court of Justice. The EC
also explains that the EIB does not promote only "European
industries" as the nationality of the borrower is not a relevant
criterion when granting a loan. Examples of large loans to "nonEC" companies can be found at Exhibit EC- 157 (Non-BCI) of the
EC's first written submission in which the EC provides a complete
list of all EIB loans for the period 1957-2006.
4.225 The EC explains that the EIB is, together with the World
Bank, the European Bank for Reconstruction and
Development and others, in a category of international financial
institutions which all have the same common feature that they do
not seek to maximise profit but rather pursue, through their lending,
wider developmental and socio-economic policy objectives. The
EC submits that the US argument that the EIB provides subsidies
just because it does not focus on profit maximization would mean,
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if followed by the Panel, that any of these international lending
institutions provides subsidies. This would not only be legally
incorrect, it would also constitute a major obstacle to
developmental policies around the globe.
VII. FINDINGS
D. OTHER PRELIMINARY MATTERS
2. Decision on Proper Respondent
7.169 The Panel takes note of the letter from the European
Communities dated 23 May 2008, in which the European
Communities requests that the Panel "decide, prior to the issuance
of an interim report, who is the proper respondent in this dispute".
The Panel notes that this request brings before it once more a matter
that first arose in 2005 during the Annex V process for gathering
information, and was raised before the Panel as well at that time.
The European Communities states that it "has consistently
pointed out that the only proper respondent in this case is the
European Communities, which represents itself in these
proceedings (and it is not therefore correct to speak of the
European Communities 'representing' its member States)."
The European Communities is "concerned that the identity of the
respondent, and eventually the identity of the entity to which any
recommendations might or might not be addressed, could give rise
to significant legal ambiguity, potentially adverse to the interests
of the European Communities."
7.170 We recall that on 12 October 2004, the United States filed
a request for consultations "with the Governments of
Germany, France, the United Kingdom, and Spain (the
"member States"), and with the European Communities
("EC"), ... with regard to measures affecting trade in large civil
aircraft." The subsequent request for establishment of this Panel
noted that "The United States held consultations with the European
Communities and the member States on 4 November 2004. These
consultations provided some helpful clarifications, but
unfortunately did not resolve the dispute." The claims set forth in
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that request concern, inter alia, alleged subsidies provided by the
governments of Germany, France, Spain and the United
Kingdom, and by the EC.
7.171 When questions concerning the role of the member States in
this dispute first arose in the Annex V process, the United States
noted that its panel request "was directed to all four individual
member States in their own right as Members of the WTO, and
the EC has insisted on representing their interests in the dispute to
date. ... If the EC is unable to represent the member States in this
Annex V proceeding, the United States requests the Facilitator to
direct questions concerning member State measures (as well as any
further correspondence and submissions concerning these
measures) directly to the member States, which, it should be
recalled, are WTO Members in their own right."
The European Communities responded that it "has never said
that it "represents" its member States but takes full
responsibility in these proceedings for the actions of its
member States and will to the best of its ability provide documents
that are properly requested wherever they may be located..." and
went on to request that the term "and certain member states"
be dropped from the name of the case.
7.172 On 23 November 2005, the European Communities
submitted a request to the Panel, asking that this dispute be
designated "European Communities – Measures Affecting Trade in
Large Civil Aircraft (DS316)" to reflect that the European
Communities "was the only respondent". In response, the United
States reiterated that it had: "requested consultations, and the
establishment of a Panel, with respect to the governments of
Germany, France, Spain, and the United Kingdom, in addition to
the EC. Therefore, all five WTO Members are properly
respondents in this dispute. While the EC is representing the
interests of the member States in the dispute, that representation
does not change their legal status as respondents".
The United States further noted that although it had "addressed its
submissions in a way that has respected the EC's wish that it serve
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as the representative of the member States, {it} repeatedly made
clear during the Annex V process that the US questions were
directed to the member States as well as the EC." In response,
the European Communities stated that it: "is entirely false to
claim that the European Communities "represents" its member
States in this dispute or that these member States have the status
of respondents. The violations that are alleged by the United States
all relate to matters for which the European Communities bears
responsibility in the WTO and the European Communities is
therefore the only proper respondent." The European Communities
went on to state that it would "fully understand if the Panel did not
wish to take a position on this matter immediately, especially since
this may not be necessary for the purposes of resolving the
dispute." The Panel did not take any action with respect to the
European Communities' request.
7.173 Since this exchange of views in 2005, as well as prior to it,
the European Communities has made all submissions and
communications in this dispute to the Panel. Representatives of
the EC member States in question (France, Germany, Spain,
and the United Kingdom) appeared before the Panel at the two
meetings it held with the parties, and the meeting it held with
third parties, but did not speak or make any submissions. 2039 In
addition to representatives of the European Communities and
outside advisors, representatives of these four member States have
been designated as "Approved Persons" with access to Business
Confidential Information and Highly Sensitive Business
Information submitted in this dispute, in accordance with the
procedures adopted by the Panel in this regard. Individuals
designated as "Approved Persons" have contacted the Secretariat
to arrange access to the confidential information submitted in this
dispute in accordance with the applicable procedures, but have
made no substantive submissions or representations at any time to
the Panel. Thus, it is clear to us that, whatever the interests of
the four member States in this dispute, they have taken no
actions to make those interests known to the Panel directly.2040
(Footnote 2039: For example, the "EC Delegation list" provided
to the Panel before the first meeting identifies representatives of
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France, Germany, Spain and the United Kingdom, as well as
representatives of other member States of the European
Communities who also appeared at that meeting.
Footnote 2040: Of course, what their role may be in the context
of preparations for these proceedings is unknown to us.
However, we do not consider this of any relevance to the question
before us, but rather a purely internal matter between the
European Communities and the governments of its member States
France, Germany, Spain, and the United Kingdom.)
7.174 On 23 May 2008, as noted above, the European
Communities requested that the Panel resolve the
"outstanding issue" of "who is the proper respondent in this
dispute." Fundamentally, in our view, there is no issue to be
resolved. The United States requested consultations and the
establishment of this Panel asserting claims concerning, inter alia,
alleged subsidies provided by the European Communities and by
the governments of each of four EC member States, France,
Germany, Spain, and the United Kingdom, which subsidies
allegedly cause adverse effects to the interests of the United States.
Each of these five is, in its own right, a Member of the WTO,
with all the rights and obligations pertaining to such
membership, including the obligation to respond to claims
made against it by another WTO Member. The Dispute
Settlement Body established this Panel on the basis of the
United States' request, establishing our terms of reference,
which thus encompass claims against the five Members of the
WTO identified by the United States in its request. The fact that
four of those Members are member States of the European
Communities, which is itself a Member of the WTO, does not
affect their individual status as Members of the WTO against
whom another Member, the United States, has brought claims
of violation of various provisions of the WTO Agreements.
Whether these four WTO Members choose to appear and
actively defend their interests before the Panel separate from the
actions of the European Communities is a matter entirely within
their discretion, subject to the obligations of their status as
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member States of the European Communities. However, those
obligations do not affect their status in this dispute.
7.175 We note that the European Communities informed the Panel,
on 8 July 2008, that "the four member States referred to by the
United States share the European Communities' view that they
are not the proper parties to this dispute – and have acted in
reliance on this fact". The views of the four member States, and of
the European Communities, in this regard, do not change our
conclusions. Nor does the fact, asserted by the European
Communities, that France, Germany, Spain the United Kingdom
"acted in reliance" on their own, and/or the European Communities'
view as to their status. As Members of the WTO, identified as
having violated various provisions of the WTO Agreements in
the requests for consultations and for establishment of this
Panel, they are respondents in this dispute. The European
Communities has indicated to this Panel that "the violations that
are alleged by the United States all relate to matters for which the
European Communities bears responsibility in the WTO..."
However, it does not follow from this, as the European
Communities asserts, that it is the only "proper
respondent."2045 Whatever responsibility the European
Communities bears for the actions of its member States does not
diminish their rights and obligations as WTO Members, but is
rather an internal matter concerning the relations between the
European Communities and its member States.
7.176 That the member States against whom the United States has
made claims have chosen not to participate in this dispute directly
by making oral and written submissions does not affect their rights
or status as respondent parties to this dispute. Similarly, the fact
that the European Communities has made all submissions in this
dispute does not affect the rights and status of the four member
States as respondent parties to this dispute. The manner of any
WTO Member's participation in dispute settlement is up to it to
decide. We need not and do not decide whether the European
Communities "represents" the member States in this dispute in
some formal sense. Nor does the title given to the dispute have any
legal significance with respect to the rights and obligations of
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Members against whom claims are made, or with respect to their
individual or direct participation in the dispute. 2047
(Footnote 2047: In this context, we note that there is no consistent
practice in the titles of disputes concerning measures taken by
the European Communities and/or one or more of its member
States. It is not unusual for a dispute to name only the European
Communities, despite the fact that the claims concern a measure of
a single member State, while other disputes name only the member
State concerned, yet organs of the European Communities
participate actively in the dispute. See, e.g., DS7 - European
Communities — Trade Description of Scallops (concerning a
French measure, mutually agreed solution communicated by
Canada and the European Commission); Denmark – Measures
Affecting the Enforcement of Intellectual Property Rights
(concerning Denmark's alleged failure to make provisional
measures available in the context of civil proceedings involving
intellectual property rights, mutually agreed solution
communicated by the United States, Denmark and the European
Commission); DS86 - Sweden – Measures Affecting the
Enforcement of Intellectual Property Rights (concerning
Sweden's alleged failure to make provisional measures available in
the context of civil proceedings involving intellectual property
rights, mutually-agreed solution communicated by the United
States, the European Commission and Sweden); DS124 European Communities — Enforcement of Intellectual
Property Rights for Motion Pictures and Television Programs
(concerning lack of enforcement of intellectual property rights by
Greece, mutually agreed solution communicated by the United
States and the European Commission);
DS125 - Greece – Enforcement of Intellectual Property Rights
for Motion Pictures and Television Programs (mutually agreed
solution communicated by the United States, Greece and the
European Commission); DS135 - European Communities —
Measures Affecting Asbestos and Asbestos-Containing
Products; (concerning measures imposed by France, submissions
made by the European Communities) Belgium – Administration
of Measures Establishing Customs Duties for Rice (mutually
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agreed solution notified by United States and the European
Commission); DS291 - European Communities — Measures
Affecting the Approval and Marketing of Biotech Products,
Panel Report, (concerning measures taken by the European
Communities and by its member States affecting imports of
agricultural and food imports, submissions made by the European
Communities); DS301 - European Communities — Measures
Affecting Trade in Commercial Vessels (concerning certain
measures taken by the European Communities and by its member
States, submissions made by the European Communities). We are
unaware of any dispute involving claims against the European
Communities and one or more of its member States in which the
member State has made submissions and representations separate
from or in addition to those made by the European Communities.
We are also unaware of any case in which a question such as the
one before us was raised.
7.177 Finally, we note the statement by the European
Communities that, "{s}hould the Panel, in spite of the position of
the four member Sates and the arguments of the European
Communities, nevertheless decide to address recommendations to
those four member States, it follows logically that they would be
entitled to defend their interests individually, inter alia, by
commenting on the interim report. In addition, France and Spain
would request to receive the interim report in French and Spanish,
respectively". Whatever may be the extent of the right of a WTO
Member to participate in dispute settlement in its preferred WTO
working language, in our view, this is not a right that can be
exercised in this dispute at this late stage of the proceedings. As
noted above, the European Communities has made all submissions
and representations throughout this proceeding, both during the
Annex V process, and before this Panel. All such submissions and
representations have been in English – there have been no requests
for translation, and there were no requests for interpretation at any
of the Panel's meetings with the parties and third parties. The Panel
has communicated with the parties and third parties exclusively in
English. To provide the interim report in all three WTO working
languages would significantly delay these proceedings, which, due
to the number and complexity of the claims, and the volume of
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materials submitted, have already gone on for much longer than is
the norm in WTO dispute settlement. We consider this situation to
be analogous to that addressed in United States – Continued
Dumping and Subsidy Offset Act of 2000, where the Appellate
Body found that the right to issuance of separate panel reports,
which is explicitly provided for in Article 9.2 of the DSU, was not
unqualified, and concluded that the Panel in that case did not act
inconsistently with Article 9.2 in denying a request for separate
reports that was not made in a timely manner.2050 Similarly, we
consider that the request made by the European Communities in
this case is not timely. In addition, we note that the request made
by the European Communities in this case does not concern a right
explicitly provided for in the DSU or any other provision of the
WTO Agreements, and is in any event conditional on whether we
address recommendations to the member States involved in this
dispute, a decision that will be known only when we have
completed our decision-making process. Moreover, the Members
whose right to defend their interests would assertedly be served by
receiving our interim report in translation have not previously
participated directly in this dispute, and even now have not made
any requests directly to the Panel. In light of the foregoing, we
therefore deny the European Communities' conditional request for
translated versions of the interim report.

VIII. CONCLUSIONS AND RECOMMENDATION
B. RECOMMENDATIONS
8.5 Under Article 3.8 of the DSU, in cases where there is an
infringement of the obligations assumed under a covered
agreement, the action is considered prima facie to constitute a case
of nullification or impairment. We conclude that, to the extent that
the European Communities, France, Germany, Spain and the
United Kingdom have acted inconsistently with the SCM
Agreement, they have nullified or impaired benefits accruing to the
United States under that Agreement.
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Panel Report:
16 November 2007
Adopted 15 January 2008

Council Regulation (EC)
No. 85/2006 of 17 January
2006 imposing a definitive
anti-dumping
duty
and
collecting definitively the
provisional duty imposed on
imports of farmed salmon
originating in Norway.
On 31 January 2006, the United States requested consultations with
the Governments of France, Germany, Spain and the United
Kingdom (the “member States”) and with the European
Communities (“EC”) concerning measures affecting trade in large
civil aircraft. (See also dispute WT/DS316).

Consultations requested:
31 January 2006
US

EC, France,
Germany,
Spain, UK

Extract

Panel composed:
17 July 2006

The United States considered that measures of the EC and the
member States provide subsidies that are inconsistent with their
obligations under the SCM Agreement and the GATT 1994. The
United States is concerned that the launch aid provided by the EC
and the member States to Airbus for the development of large civil
aircraft and the EIB loans provided to Airbus appear to be subsidies
that are inconsistent with Articles 3.1(a), 3.1(b) and 3.2 of the SCM
Agreement.
I. INTRODUCTION

Panel lapsed:
2007

A. COMPLAINTS OF THE UNITED STATES, JAPAN AND
CHINESE TAIPEI

36

DS375, DS376,
DS377
EC-IT Products

US,
Japan,
Chinese
Taipei

EC

1.1 On 28 May 2008, the United States and Japan, and on 12 June
2008, the Separate Customs Territory of Taiwan, Penghu, Kinmen
and Matsu ("Chinese Taipei"), independently requested
consultations with the European Communities1 and its
member States "European Communities")2 pursuant to Article 4
of the DSU and Article XXII:1 of the GATT 1994 regarding the
tariff treatment that the European Communities accords to certain
information technology products.

Panel Report:
16 August 2010
Adopted 21 September
2010

1.3 Separate consultations were held in Geneva between each
complaining party and the European Communities.
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(Footnote 1: On 1 December 2009, the Treaty of Lisbon
amending the Treaty on European Union and the Treaty
establishing the European Community (done at Lisbon, 13
December 2007) entered into force. On 29 November 2009, the
WTO received a Verbal Note (WT/L/779) from the Council of the
European Union and the Commission of the European
Communities stating that, by virtue of the Treaty of Lisbon, as of
1 December 2009, the European Union replaces and succeeds
the European Community.)
(Footnote 2: The use of the term "European Communities" is
without prejudice to the European Communities' position that
its member States are not responding parties in this dispute
(see below paragraph 1.10). This matter is addressed below, as
appropriate, in the Findings Section of these Reports).
C. PANEL PROCEEDINGS
1.10 On 4 February 2009, the parties and the Panel held their
organizational meeting. In that meeting, as well as in oral and
written communications thereafter, the European Communities
raised concerns on the status of the complaining parties as third
parties to this dispute and also objected to the inclusion of its
member States as responding parties of this dispute. The Panel
will address these matters below, as appropriate, in the Findings
Section of these Reports.
II. FACTUAL ASPECTS
A. MEASURES AT ISSUE
2.2 The complaining parties have identified the following as the
measures at issue in this dispute:
1. FPDs
(a) Council Regulation (EC) No. 493/2005 of 16 March 2005;
(b) Commission Regulation (EC) No. 634/2005 of 26 April 2005;
(c) Commission Regulation (EC) No. 2171/2005 of 23 December
2005;
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(d) Council Regulation (EEC) No. 2658/87 of 23 July 1987 on the
tariff and statistical nomenclature and on the Common Customs
Tariff, including all annexes thereto, as amended;
(e) Explanatory Notes to the Combined Nomenclature of the
European Communities, 2008/C 133/01 (May 30 2008), alone or
in combination with Council Regulation (EEC) No. 2658/87 of 23
July 1987; and
(f) Any amendments or extensions and any related or implementing
measures.
2. STBCs
(a) Council Regulation (EEC) No. 2658/87 of 23 July 1987 on the
tariff and statistical nomenclature and on the Common Customs
Tariff, including all annexes thereto, as amended;
(b) Explanatory Notes to the Combined Nomenclature of the
European Communities, 2008/C 112/03 (7 May 2008)16, alone or
in combination with Council Regulation (EEC) No. 2658/87 of 23
July 1987; and
(c) Any amendments or extensions and any related or
implementing measures.
3. MFMs
(a) Commission Regulation (EC) No. 517/1999 of 9 March 1999;
(b) Report of the Conclusions of the 360th meeting of the Customs
Code Committee, Tariff and Statistical Nomenclature Section,
TAXUD/555/2005-EN (March 2005);
(c) Commission Regulation (EC) No. 400/2006 of 8 March 2006;
(d) Council Regulation (EEC) No. 2658/87 of 23 July 1987 on the
tariff and statistical nomenclature and on the Common Customs
Tariff, including all annexes thereto, as amended (including
amendments adopted pursuant to Commission Regulation No.
1214/2007 of 20 September 2007); and
(e) Any amendments or extensions and any related or
implementing measures.
VI. INTERIM REVIEW
B. PARTIES' REQUESTS FOR CHANGES TO THE
INTERIM REPORTS
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6.10 The complainants ask that the panel modify paragraphs
7.82 - 7.90 7.290, 7.817 and 8.2 to reflect that EC member States
have acted inconsistently with their obligations through the
application of duties to products. They assert that the Panel has
declined to consider certain applications by EC member States
customs officials on grounds that the complainants limited their
claims to "as such" challenges, and by asserting that reaching
findings with respect to member States would not be necessary to
secure a positive resolution to the dispute in view of "certain
assurances" made by the European Communities. Japan and the
United States argue, however, that failing to consider
applications by member States may fail to provide a positive
resolution to the dispute. This would result, they argue, if member
States were to continue to impose duties on the products at issue.
The United States and Japan argue that the claims are within the
Panel's terms of reference. Moreover, they note that EC member
States are WTO Members in their own right with individual
obligations, and that the internal relationship between the
European Communities and its member States cannot
diminish the rights of other WTO Members to exercise their
rights under the WTO Agreements.
6.11 The European Communities requests the Panel to reject the
complainants' request. It argues that the complainants may not
challenge the "application" of duties by EC member States to the
products at issue, in particular, in light of their statements to the
Panel during the proceedings that the complainants have not
challenged the measures on an "as applied" basis. The European
Communities submits that it is "exclusively competent to decide
the duty applicable to each product at issue", whereas the
"application" of such duty is the sole responsibility of the EC
member State customs authorities. In its view, the application of
duties to products at issue is the same as the "application" of the
EC measures at issue. The European Communities asserts that the
complainants have not provided evidence of the application of
duties to all products concerned by each of the 27 EC member
States sufficient to support their claim regarding the application of
duties, nor does it consider that the complainants may make their
claim by referring solely to the legal effects of the EC measures.
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Finally, the European Communities challenges the view of the
complainants that the Panel's failure to reach findings with respect
to EC member States would compromise the ability of the
complainants to achieve a positive resolution to the dispute. The
European Communities contends that the complainants' position
assumes that EC member State customs authorities would
disregard EC law if the European Communities modified through
amendment or repeal the measures at issue in order to implement
the Panel report. As it argued in its submissions, the European
Communities submits that it has exclusive competence to
determine the applicable duty rate for the products at issue,
and that member States are bound to apply any new applicable
duty rate.
6.12 The Panel observes that, despite the complainants'
identification in their joint Panel request of all EC member States
as respondents in this dispute, the complainants have directed their
claims against a set of EC measures. While the complainants have
submitted evidence of the application of duties by certain EC
member State customs authorities in particular instances, we recall
that the complainants have confirmed to the Panel that they did not
seek to challenge these particular applications, but rather submitted
such evidence in support of their "as such" claims against the EC
measures. The Panel also observes that the evidence provided by
the complainants does not reflect all customs determinations by all
EC member States. For these reasons, the Panel considers that it
has made the appropriate findings in this regard and hence, we have
not made the requested changes. We have nevertheless adjusted
paragraph 8.2 to clarify our position in this regard.
6.37 The European Communities requests the Panel to use the
term "EC member States customs authorities" in place of "EC
member States" in paragraphs 7.141, 7.147 and 7.150 for
accuracy.
6.38 The United States submits that the Panel uses the term
"EC member States" correctly in the context in which these terms
appear, to refer to the entities that have undertaken obligations
pursuant to the EC legal regime under discussion. The United
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States asserts that the European Communities has not explained
why the references are incorrect other than to state that EC member
State customs authorities apply EC law. The United States argues
that the European Communities does not contend that EC member
State customs authorities are in fact authorities of the member State
rather than of the European Communities.
6.39 The Panel does not perceive a substantive distinction
between one term or the other in the context of its Reports. We
note, in addition, that the Panel used the term "EC member
States" in discussing their identification as respondents in the
dispute in paragraphs 7.82 - 7.90 of the report. For these reasons,
and for consistency, the Panel does not consider it necessary to
adopt the proposed changes of the European Communities.
6.45 Moreover, the United States and Chinese Taipei recall their
concern that, by declining to make findings regarding EC
member States, the Panel may have increased the risk that a
positive resolution to the dispute will not be achieved. Specifically,
the United States is concerned that the European Communities may
not take steps beyond repeal of certain measures, and thus fail to
deal with member States that continue to apply duties to the
products despite such repeal.
VII. FINDINGS
B. BACKGROUND
1. The Information Technology Agreement (ITA)
2. Implementation of the ITA
7.17 In accordance with paragraph 3 of the ITA, ITA participants
met in January 1997 in an effort to complete work on
implementation of their ITA commitments within their particular
WTO Schedules.
3. The EC Schedule of concessions
7.21 The European Communities sets forth its tariff bindings in EC
Schedule LXXX following the conclusion of the Uruguay Round.
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On 28 February 1996, the European Communities submitted
Schedule CXL to update its tariff concessions and other
commitments following enlargement of the European
Communities. Approximately one year later, on 1 April 1997, the
European
Communities
submitted
WTO
document
G/MA/TAR/RS/16 proposing to implement its ITA commitments
via modifications to its Schedule. EC Schedule CXL was not
certified until 19 March 201058; however, the proposed
modifications in G/MA/TAR/RS/16 were certified by the WTO
Director General in WTO Document WT/Let/156 and became
effective on 2 July 1997.
4. The Harmonized System (HS)
7.31 The "Harmonized Commodity Description and Coding
System" (the "HS") was established under the "International
Convention on the Harmonized Commodity Description and
Coding System" ("HS Convention")71, and entered into force on 1
January 1988.
5. Tariff classification in the European Communities
D. PRELIMINARY HORIZONTAL ISSUES
2. The status of the EC member States as respondents in this
dispute
(a) Arguments of the parties
7.80 At the Panel's organizational meeting and in a 4 February 2009
letter addressed to the Panel, the European Communities notified
the Panel that it would participate as the sole respondent in
proceedings before the Panel. To the extent the Panel were to find
that any of the measures specified in the joint panel request breach
WTO obligations, the European Communities stated it will bear
full responsibility for such breach of its Schedule. The European
Communities submits that it has had exclusive competence with
respect to all tariff matters since 1968, pursuant to Article 133 of
the Treaty establishing the European Community ("EC Treaty"). It
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argues that the role of customs authorities of the EC member States
is limited to applying measures previously enacted by the European
Communities. Further, it argues that EC member States are
required under EC law to apply the implementing measures taken
by the European Communities, and are prevented from taking any
remedial action on their own until the European Communities has
adopted the required implementing measures to comply with any
recommendation by the Panel. Because the complainants have only
brought "as such" claims against measures enacted by the European
Communities149, the European Communities argues that there is no
basis to direct findings against EC member States for measures that
EC member States have no power to repeal or amend. Therefore,
the European Communities argues that addressing any
recommendation to each EC member State would serve no useful
purpose.
(Footnote 149: European Communities' second written submission,
para. 149. In EC – Computer Equipment, the European
Communities submits, claims were brought against certain
measures of the European Communities and certain "practices" of
two EC member States, the United Kingdom and Ireland. In
contrast, in the case at hand, the European Communities notes that
all the claims concern EC measures, and are brought on an "as
such" basis. Thus, The European Communities argues that the
Panel's consideration neither requires nor justifies the designation
of the EC member States as respondents. See European
Communities' response to Panel question No. 17 and European
Communities' second written submission, paras. 147-152.)
7.81 The complainants argue for the inclusion of EC member
States as respondents for several reasons. They note that EC
member States are WTO Members in their own right, with their
own obligations, including under Article II of the GATT 1994. In
addition, they argue that both the European Communities and its
member States play a role in the application of duties, generally.
Therefore, both play a role in the application of duties to the
products in question in this dispute. While noting that the European
Communities administers the CN and has issued the regulations
and CNENs at issue, the complainants argue that national customs
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authorities in EC member States issue BTIs, interpreting and
applying those regulations and CNENs, and apply duties to the
products in accordance with the relevant EC regulations and
CNENs. As a systemic matter, as reflected in rulings by prior
panels, such as EC – Computer Equipment, the complainants
argue that the internal legal relationship between the European
Communities and its member States cannot diminish the rights
of other WTO Members to exercise their rights under the WTO
Agreement (including rights under the DSU). Therefore, the
complainants submit, they have exercised their rights under the
DSU to bring claims against the European Communities as well as
the EC member States, and the terms of reference of this Panel
reflect this.
(b) Consideration by the Panel
7.82 The issue is whether the Panel should make findings with
respect to the actions of the EC member States and address
recommendations to EC member States in this dispute, to the extent
it finds that any of the measures at issue breach WTO obligations.
7.83 Article 3.3 of the DSU contemplates instances "in which a
Member considers that any benefits accruing to it directly or
indirectly under the covered agreements are being impaired by
measures taken by another Member" (emphasis added). Article 3.7
of the DSU in turn provides that "[t]he aim of the dispute settlement
mechanism is to secure a positive solution to a dispute". Article 11
of the DSU provides that "a panel should make an objective
assessment of the matter before it, including an objective
assessment of the facts of the case and the applicability of and
conformity with the relevant covered agreements, and make such
other findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in the
covered agreements".
7.84 The Panel notes that the complainants' joint panel request
is addressed to the European Communities and its member
States. In their request, the complainants claim that both the
European Communities, and its member States accord tariff
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treatment to certain information technology products at issue in this
dispute that is inconsistent with Articles II:1(a) and II:1(b) of the
GATT 1994.
7.85 The complainants acknowledge that they have not challenged
any specific prior application of duties by particular EC member
States. However, they argue it is appropriate to directly challenge
EC member States because the customs authorities of individual
member States apply duties to the products in accordance with the
relevant EC regulations and CNENs.
7.86 It is not in dispute that EC member States are Members of
the WTO, either as original Members or as Members that acceded
to the WTO following the conclusion of the Uruguay Round. The
European Communities does not exclude the possibility that
claims of WTO inconsistency may be brought against
individual EC member States. However, the European
Communities argues that it should be treated as the sole
respondent, and not individual member States, in this dispute. The
European Communities focuses both on the fact that the
complainants have limited their claims to an "as such" challenge,
and their view that the role of customs authorities of EC member
States is limited to applying measures previously enacted by the
European Communities. The European Communities submits that
the complainants' claim addressed against these EC member States
does not concern the "application" or "practice" of the EC measures
at issue. To the extent a violation were determined, upon
implementation of the Panel's recommendation by the European
Communities, the European Communities attests that EC member
States would be required under EC law to apply the implementing
measures taken by the European Communities.
7.87 In accordance with Article 3.7 of the DSU, our primary
objective is to secure a positive solution to the dispute. To this end,
our terms of reference as set forth in paragraph 1.6above direct us
"[t]o examine, in the light of the relevant provisions in the covered
agreements cited by the parties to the dispute, the matter referred
to the DSB by the United States, Japan and the Separate Customs
Territory of Taiwan, Penghu, Kinmen and Matsu in document
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WT/DS375/8, WT/DS376/8 and WT/DS377/6, and to make such
findings as will assist the DSB in making the recommendations or
in giving the rulings provided for in those agreements".
7.88 At the outset, our focus concerns the tariff treatment provided
for under the measures at issue. As noted by the complainants, the
same issue arose before in EC – Computer Equipment. That
Panel ultimately found it unnecessary to rule on claims
directed against EC member States, in light of findings of
inconsistency determined with respect to the measures of the
European Communities.160
(Footnote 160: Panel Report on EC – Computer Equipment, para.
8.72. In concluding it unnecessary to rule on claims directed
against the United Kingdom and Ireland, the Panel in EC –
Computer Equipment recognized that its terms of reference
required it to examine the matters referred to the DSB, including
those concerning the United Kingdom and Ireland. That Panel
stated that it would consider at the outset whether customs
authorities in the European Communities and the United Kingdom
and Ireland "have or have not deviated from the obligations
assumed under that Schedule". The Panel concluded that the
European Communities and its member States are "all bound by
their tariff commitments under Schedule LXXX", and stated that
the focus of its inquiry was "tariff treatment of LAN equipment and
multimedia PCs by customs authorities in the European
Communities". See Panel Report on EC – Computer Equipment,
para. 8.16).
7.89 In the circumstances of this case, we do not consider it
necessary to determine at the outset whether to rule on the
claims directed against EC member States. We note the matter
in this dispute is directed towards a number of measures
promulgated by the European Communities. The complainants
have clarified that they are not challenging particular applications
of the measures. The European Communities sought to assure the
Panel that the role of customs authorities of the EC member States
is limited to applying measures previously enacted by the European
Communities. In the context of the claims before us, our analysis
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of the complainants' claims with respect to the FPDs and STBCs
narrative descriptions and the alleged concession pertaining to
MFMs, we will consider the extent to which the European
Communities and its member States have failed to comply with
obligations in the context of EC commitments set forth in the EC
Schedule. To the extent the EC member States apply WTO
inconsistent measures enacted by the European Communities,
we consider there is a reasonable basis to conclude that they
have acted inconsistently.
7.90 Accordingly, we refrain on ruling at the outset whether
findings against particular EC member States would be necessary
to secure a positive solution to the dispute.
VIII. RULINGS AND RECOMMENDATIONS
8.2 We recall that the complainants have brought claims not only
against the European Communities, but also its member States. We
note that it is the member States' national customs authorities
that implement the customs measures enacted by the European
Communities. We also are mindful of the fact that EC member
states are WTO Members in their own right and that, like all
WTO Members, they are bound to act consistently with their
WTO obligations. Thus, if one or more EC member States were
found to have applied WTO inconsistent measures, be they enacted
by the States themselves or by the European Communities, it could
be appropriate to find that the member States have acted
inconsistently with their WTO obligations. However, we note that
the complainants have framed their claims as challenging the
European Communities measures "as such" and have
confirmed to the Panel that they are not making claims with respect
to specific applications of those measures by national customs
authorities of any member States. Under the circumstances, the
Panel considers that it is not required to make, and does not
make, findings with respect to member States' application of the
European Communities' measures that were challenged "as such"
in this dispute.
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Article 9(5)
of
Council
Regulation (EC) No. 384/96
(the
EC's
Basic
Anti-Dumping Regulation)
which provides that in case of
imports from non-market
economy countries, the duty
shall be specified for the
supplying country concerned
and not for each supplier and
that an individual duty will
only be specified for exporters
that demonstrate that they fulfil
the criteria listed in that
provision.
2 FACTUAL ASPECTS
2.1 Measures at issue
2.1. The claims brought by Canada and Norway concern the
European Union's measures relating to seal products.
2.2. Canada submits that the measures at issue are the following:

Panel Report:
25 November 2013
38

DS400, DS401
EC-Seal Productss

Canada,
Norway

EC

a. Regulation (EC) No. 1007/2009 of the European Parliament
and of the Council, of 16 September 2009 on trade in seal products;
b. Regulation (EU) No 737/2010 laying down detailed rules for
the implementation of Regulation (EC) No. 1007/2009 of the
European Parliament and of the Council on trade in seal products;
and
c. For each of the measures referred to above, any amendments,
replacements, extensions, implementing measures or other related
measures, administrative orders, directives, or customs guidelines
including those issued by individual European Union member
States.

AB Report:
22 May 2014
Adopted 18 June 2014

7.350. According to Canada, the legislative history of the EU
Seal Regime is proof that the MRM exception was designed to
"fit the reality" of the seal hunt in EU member States. Canada

161

No

Case and Short Title

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel
Report, AB Report)

Measure(s) Challenged

Extract

refers to debates in the Committee on Agriculture and Rural
Development of the European Parliament, as well as comments by
Sweden and Finland on the need to exempt from the ban seal
products deriving from small-scale hunts conducted for marine
resource management purposes. Canada argues that "the
requirements that became the [MRM] category and its purpose as
described by the EU in this dispute incorporate the exact
elements set out by Sweden, i.e. allowing market access for seal
products originating from states with 'small scale' 'statutory
controlled hunting' with the 'purpose to reduce damages from
fisheries', and which is 'done in accordance with a management
plan'."
7.351. In this regard, the Panel notes the conclusions of COWI
(2010) that seal products from Sweden, Finland, and possibly the
United Kingdom would likely qualify under the MRM
exception, while seal products from Canada and Norway would
not. In particular, the Report notes that seal hunts in Finland and
Sweden do not take place on a "commercial basis" and seal
products deriving from these hunts are not placed on the market "in
a repetitive way". In addition, most by-products resulting from the
hunts are sold "on a private basis" in the local community. Thus,
the non-systematic and non-profit requirements of the MRM
exception effectively rule out the eligibility of products from any
type of sustainable marine management hunt other than the hunting
of individual nuisance seals. The conclusions of COWI seem to be
corroborated by the legislative history of the EU Seal Regime,
which suggests that the MRM exception was designed with the
situation
of
EU
member
States
in
mind.
7.352. Therefore, we conclude based on the considerations
above that the MRM exception is not designed in an evenhanded
manner.
7.353. For the above reasons, we find that the MRM exception of
the EU Seal Regime is inconsistent with the European Union's
obligations under Article 2.1 of the TBT Agreement as the
European Union has failed to demonstrate that the detrimental
impact caused by the MRM exception under the EU Seal Regime
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on Canadian imports of seal products stems exclusively from a
legitimate regulatory distinction within the meaning of Article 2.1
of the TBT Agreement.
7.3.3.1 Identification of the objective(s) pursued through the
EU Seal Regime
7.3.3.1.1 Main arguments of the parties
7.3.3.1.1.1 Complainants
7.357. The complainants claim that the EU Seal Regime pursues
the following six objectives; (i) the protection of animal welfare,
including public concerns regarding animal welfare in respect of
seals; (ii) the protection of the economic and social interests of
Inuit and other indigenous communities engaged in sealing (the
IC interests); (iii) the encouragement of the sustainable
management of marine resources (the MRM interests); (iv) the
prevention of consumer confusion; (v) allowing EU consumers to
choose to purchase seal products for their personal use from outside
the European Union (the Travellers interests); and (iv)
harmonizing the EU internal market with respect to member
States' regulations on seal products.
7.405. We found that the legislative history of the measure
suggests a link between the public concerns on seal welfare and
an ethical or moral consideration. With that in mind, we now turn
to other evidence before us. The European Union refers to various
other sources, which in its view establish that the public concerns
on seal welfare are indeed a moral issue within the European
Union as a community. Specifically, the European Union refers
to the taken by the European Union as well as EU member
States concerning animal protection in general; various pieces of
legislation and Conventions on animal welfare within the European
Union and in other countries, including Norway and Canada; and
various international instruments. We examine these materials in
turn.
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7.406. "The Treaty of Lisbon amending the Treaty on European
Union and the Treaty establishing the European Community (the
Treaty of Lisbon)" stipulates that "the Member States shall, since
animals are sentient beings, pay full regard to the welfare
requirements of animals". The European Union asserts that,
consistent with the mandate in the Treaty of Lisbon, the European
Union adopted a comprehensive body of legislation on the
welfare of farm animals within the framework of its Common
Agricultural Policy. Further, the European Union submits that
although the protection of the welfare of wild animals and pets
falls, in principle, within the scope of the competence of the EU
member States, the EU legislators have in certain cases deemed it
necessary to take protective action also with regard to such animals,
including the measure in question in this dispute. The European
Union also points out that EU legislation on animal welfare is based
to a large extent on a series of Conventions elaborated since the
1960s at the Council of Europe, which were the first international
instruments laying down comprehensive ethical rules for the use of
animals.
7.407. The European Union also refers to EU member States'
animal protection laws based on public morals considerations, as
well as evidence of the moral objectives of measures taken with
respect to seal welfare. For example, the European Union
highlights laws in Austria (Federal Act which in §1 expressly aims
at "the protection of the life and well-being of animals based on
man's special responsibility for the animal as a fellow creature")
and the United Kingdom (Animal Welfare Act of 2006 with
provisions for the prevention of harm to and promotion of welfare
of animals); and, references a moral aspect of the public concerns
on seal welfare found in Belgian and Dutch material, such as "au
nom de la morale publique"; "outrage"; and "an offense to public
order
and
decency
in
this
country".
7.408. Further, the European Union refers to recommendations of
the Office International des Epizooties (OIE) (Guiding Principles
for Animal Welfare), certain other WTO Members' measures on
seal products based on moral grounds (e.g. Chinese Taipei;
Russia; and Switzerland), as well as the "philosophy of animal
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welfarism" and its connection to "a long-established tradition
of moral thought".
7.435. Second, by limiting the global demand for seal products, the
ban reduces the number of seals which are killed every year in a
manner that may cause them excessive suffering, thereby
contributing to the welfare of seals. There are clear indications that
the EU Seal Regime, and the bans of the EU member States
which preceded it, have had a significant impact on the global
demand for products resulting from commercial hunts and,
consequently, on the number of seals killed inhumanely every year.
The volume of catches declined considerably in both Canada and
Norway after 2006, coinciding with the introduction of the first
EU member States' bans. Exports from Canada declined even
more drastically after 2006. While they have recovered slightly in
the last two years, they remain far below the levels reached during
the last decade.
AB Report
5.165. Regarding the expected operation of the measure, Norway
argues that the Panel failed to consider and give probative weight
to its own findings in other sections of its Reports. According to
Norway, these show that the EU Seal Regime will operate to
allow into the EU market "all, or virtually all" seal products
from Greenland under the IC exception; and that seal products
from certain EU countries, including Sweden, would "likely
qualify" under the MRM exception. Norway posits that this
evidence concerning the expected operation of the EU Seal Regime
"confirms that the goals expressed in the legislative history, and
reflected in the text and hierarchy of the measure, are implemented
in the measure's operation to a considerable practical extent" and
that together "with the remaining evidence, these findings should
have revealed to the Panel that the EU Seal Regime pursues
objectives relating to the protection of IC and [M]RM interests."
5.166. The Appellate Body has consistently recognized that panels
enjoy a margin of discretion in their assessment of the facts. This
margin includes the discretion of the panel to decide which
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evidence it chooses to utilize in making its findings and to
determine how much weight to attach to the various items of
evidence placed before it by the parties to the case. A panel does
not commit error simply because it declines to accord to the
evidence the weight that one of the parties believes should be
accorded to it. Although the Panel could have provided more
reasoning to support its findings, we do not think that any
shortcomings in the Panel's analysis of the expected operation of
the EU Seal Regime are so serious as to amount to a failure to make
an objective assessment of the matter before it. Nor do we see why
the Panel's finding that the EU Seal Regime will operate to allow
into the EU market "all, or virtually all" seal products from
Greenland under the IC exception, and that seal products from
certain EU countries, including Sweden, would "likely qualify"
under the MRM exception, would necessarily mean that the
protection of IC and MRM interests amount to separate objectives
of the EU Seal Regime.
5.167. For the reasons stated above, we reject Norway's contentions
that the Panel erred in its characterization of the objective of the
EU Seal Regime, and that the Panel failed to comply with its duties
under Article 11 of the DSU in its assessment of the evidence
regarding the objective of the EU Seal Regime. Having reviewed
the Panel's findings and the participants' arguments on appeal, we
consider that the principal objective of the EU Seal Regime is
to address EU public moral concerns regarding seal welfare,
while accommodating IC and other interests so as to mitigate
the impact of the measure on those interests.
5.3.2 Article XX(a) of the GATT 1994
5.3.2.6 Conclusion
5.289. The foregoing discussion has entailed an extensive
assessment of the Panel's analysis of whether the EU Seal Regime
is necessary to protect public morals within the meaning of Article
XX(a) of the GATT 1994. We have also been called upon to
consider claims and arguments by Canada and Norway that were
related to the Panel's contribution analysis in the context of Article
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2.2 of the TBT Agreement, but which the Panel relied on in
reaching its findings under Article XX(a). The Panel correctly
focused its analysis on the question of whether the prohibitive
and permissive components of the EU Seal Regime are
necessary to protect EU public moral concerns. The Panel then
conducted a relational analysis in which it evaluated the
importance of the objective of addressing EU public moral
concerns regarding seal welfare, the trade-restrictiveness of the EU
Seal Regime, the contribution of the EU Seal Regime to the
objective, and whether the alternative measure proposed by the
complainants was reasonably available. In that context, having
focused on and assessed the specific claims of error advanced by
Canada and Norway, we consider that the Panel did not err in
concluding that the EU Seal Regime "is capable of making and
does make some contribution" to its objective, or that it does so "to
a certain extent". We further consider that the Panel did not err in
concluding that, although the alternative measure was less trade
restrictive than the EU Seal Regime, it was not reasonably available
given inter alia the inherent animal welfare risks and challenges
found to exist in seal hunting. Overall, in the light of the specific
circumstances of this case, and the particular nature of the measure
at issue, we have endorsed the Panel's analysis of the EU Seal
Regime under Article XX(a) of the GATT 1994.
5.290. Accordingly, having rejected the claims on appeal by
Canada and Norway as they relate to Article XX(a), we uphold the
Panel's finding at paragraph 7.639 of its Reports that "the EU Seal
Regime is provisionally deemed necessary within the meaning of
Article XX(a) of the GATT 1994". Since we have upheld the
Panel's finding that the EU Seal Regime is provisionally justified
under Article XX(a), we are not called upon to address the
European Union's conditional other appeal with respect to Article
XX(b).
5.3.3 The chapeau of Article XX of the GATT 1994
5.338. In sum, we have identified several features of the EU Seal
Regime that indicate that the regime is applied in a manner that
constitutes a means of arbitrary or unjustifiable discrimination
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between countries where the same conditions prevail, in
particular with respect to the IC exception. First, we found that
the European Union did not show that the manner in which the EU
Seal Regime treats seal products derived from IC hunts as
compared to seal products derived from "commercial" hunts can
be reconciled with the objective of addressing EU public moral
concerns regarding seal welfare. Second, we found considerable
ambiguity in the "subsistence" and "partial use" criteria of the
IC exception. Given the ambiguity of these criteria and the broad
discretion that the recognized bodies consequently enjoy in
applying them, seal products derived from what should in fact be
properly characterized as "commercial" hunts could potentially
enter the EU market under the IC exception. We did not consider
that the European Union has sufficiently explained how such
instances can be prevented in the application of the IC exception.
Finally, we were not persuaded that the European Union has made
"comparable efforts" to facilitate the access of the Canadian Inuit
to the IC exception as it did with respect to the Greenlandic Inuit.
We also noted that setting up a "recognized body" that fulfils all
the requirements of Article 6 of the Implementing Regulation may
entail significant burdens in some instances.
5.339. For these reasons, we find that the European Union has not
demonstrated that the EU Seal Regime, in particular with respect
to the IC exception, is designed and applied in a manner that meets
the requirements of the chapeau of Article XX of the GATT 1994.
It follows that the European Union has not justified the EU Seal
Regime under Article XX(a) of the GATT 1994.
2.1 This dispute concerns three measures introduced by the
European Union:

39

DS405
EU-Footwear
(China)

China

EU

(1) Article 9(5) of Council Regulation (EC) No. 384/96 on
Protection against Dumped Imports from Countries not
Members of the European Community, as amended, codified and
replaced by Council Regulation (EC) No. 1225/2009 of 30
November 2009;

Panel Report:
28 October 2011
Adopted 22 February 2012

(2) Council Implementing Regulation (EU) No. 1294/2009 of 22
December 2009, imposing a definitive anti-dumping duty on
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imports of certain footwear with uppers of leather originating in,
inter alia, China, as extended to imports of certain footwear with
uppers of leather consigned from the Macao SAR, whether
declared as originating in the Macao SAR or not, following an
expiry review pursuant to Article 11(2) of Council Regulation
(EC) No 384/96; and
(3) Council Regulation (EC) No. 1472/2006 of 5 October 2006,
imposing a definitive anti-dumping duty and collecting
definitively the provisional duty imposed on imports of certain
footwear with uppers of leather originating in, inter alia, China.
Request for Consultations by India

40

DS408
EU and a MS –
Seizure of Generic
Drugs in Transit

India

EU,
Netherlands

My authorities have instructed me to request consultations with the
European Union (the "EU") and the Kingdom of the
Netherlands (the "Netherlands") pursuant to Article 4 of the
Understanding on Rules and Procedures Governing the Settlement
of Disputes, Article XXII:1 of the General Agreement on Tariffs
and Trade 1994 (the "GATT 1994") and Article 64.1 of the
Agreement on Trade-Related Aspects of Intellectual Property
Rights (the "TRIPS Agreement"), regarding the repeated
seizures of consignments of generic drugs originating in India
at ports and airports in the Netherlands on the ground of alleged
infringement of patents subsisting in the Netherlands while these
consignments were in transit to third country destinations (the
"measures at issue"). The measures at issue also include the
reiterated conduct and practice of seizing generic drugs in transit
on the ground of alleged patent infringement and the following,
among other, laws, rules, regulations, guidelines and
administrative practices of the EU and of the Netherlands but only
to the extent that they authorise or require the seizure or destruction
of drugs in transit on the ground of alleged patent infringement:

Consultations requested:
11 May 2010

(a) Council Regulation (EC) No. 1383/2003 of 22 July 2003;
(b) Commission Regulation (EC) No. 1891/2004 of 21 October
2004;
(c) Council Regulation (EEC) No 2913/92 of 12 October 1992;
(d) Directive 2004/48/EC of the European Parliament and of the
Council
of
29
April
2004;
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(e) Regulation (EC) No 816/2006 of the European Parliament and
of
the
Council
of
17
May
2006;
(f) Relevant provisions of the Patents Act of the Kingdom of the
Netherlands, 1995 (Rijksoctrooiwet 1995) (the "Patents Act"), as
amended, including, without limitation, the provisions of Chapter
IV thereof, especially Articles 53 and 79, and relevant rules,
regulations,
guidelines
and
administrative
practices;
(g) Relevant provisions of the General Customs Act of the
Netherlands (de Algemene douanewet (Adw)) (the "Customs
Act"), as amended, including, without limitation, Articles 5 and 11
and relevant rules, regulations, guidelines and administrative
practices;
(h) Customs Manual VGEM (30.05.00 Intellectual Property
Rights, Version 3.1) (Douane Handboek VGEM, 30.05.00
Intellectuele eigendomsrechten, 6 April 2009, Versie 3.1)
including, without limitation, the provisions of Chapter 6 and of
other
relevant
Chapters;
(i) The Public Prosecutor's Office Guide to Intellectual Property
Fraud 20005A022 of 1 February 2006 (Aanwijzing
intellectueleeignendomsfraude 2005A022) and the Public
Prosecutor's
Office
Directive
(2005R013);
(j) Relevant provisions of the Criminal Code of the Netherlands
(Het Nederlandse Wetboek van Strafrecht) including, without
limitation, the provisions of Article 337, and relevant rules,
regulations, guidelines and administrative practices; and
(k) Relevant provisions of the Criminal Procedure Code of the
Netherlands and relevant rules, regulations, guidelines and
administrative practices.
Request for Consultations by Brazil

41

DS409
EU and a MS –
Seizure of Generic
Drugs in Transit

Brazil

EU,
Netherlands

A shipment of the generic drug Losartan Potassium, produced in
India and destined to Brazil, was seized 1 when in transit at Schipol
Airport, in the Netherlands, in December 2008, and later returned
to the country of origin. The Dutch authorities seized the shipment
pursuant to the European Communities Council Regulation No
1383/2003 (EC Regulation No 1383/2003). Based on complaints
of suspected infringement by alleged owners of patents (or
supplementary protection certificates), over the last two years,
customs authorities in the Netherlands have seized a substantial

Consultations requested:
12 May 2010
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number of consignments of generic medicines from India in transit
through the Netherlands, including the aforementioned shipment of
Losartan Potassium destined to Brazil.
Brazil is also concerned that a rule of general and prospective
application in force in the European Union and in the Kingdom of
the Netherlands – providing that, ex officio or following request
from right-holders, competent authorities seize, authorize the
seizure, order the seizure or otherwise restrict the passage of goods
in transit on grounds that they infringe patents (or supplementary
protection certificates) under a relevant national law, or are
suspected thereof – is inconsistent as such with the obligations of
the European Communities and of the Netherlands under the
Marrakesh Agreement Establishing the World Trade Organization
("WTO Agreement") and the Agreements annexed thereto. The
aforementioned rule ofgeneral and prospective application seems
to result from the individual or combined operation of the
following instruments:
(i) Council Regulation (EC) No. 1383/2003 of 22 July 2003;
(ii) Commission Regulation (EC) No. 1891/2004 of 21 October
2004;
(iii) Council Regulation (EEC) No 2913/92 of 12 October;
(iv) Directive 2004/48/EC of the European Parliament and of the
Council
of
29
April
2004;
(v) Regulation (EC) No 816/2006 of the European Parliament and
of the Council of 17 May 2006;
(vi) Relevant provisions of the Patents Act of the Kingdom of the
Netherlands, 1995 (Rijksoctrooiwet 1995) (the "Patents Act"), as
amended, including, but not limited to, the provisions of Chapter
IV thereof, especially Articles 53 and 79, and relevant rules,
regulations,
guidelines
and
administrative
practices;
(vii) Relevant provisions of the General Customs Act of the
Netherlands (de Algemene douanewet (Adw)) (the "Customs
Act"), as amended, including, but not limited to, Articles 5 and 11
and relevant rules, regulations, guidelines and administrative
practices;
(viii) Customs Manual VGEM (30.05.00 Intellectual Property
Rights, Version 3.1) (Douane Handboek VGEM, 30.05.00
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Intellectuele eigendomsrechten, 6 April 2009, Versie 3.1)
including, but not limited to, the provisions of Chapter 6 and of
other
relevant
Chapters;
(ix) The Public Prosecutor's Office Guide to Intellectual Property
Fraud 20005A022 of 1 February 2006 (Aanwijzing
intellectueleeignendomsfraude 2005A022) and the Public
Prosecutor's
Office
Directive
(2005R013);
(x) Relevant provisions of the Criminal Code of the Netherlands
(Het
Nederlandse Wetboek van Strafrecht) including, but not limited to,
the provisions of Article 337, and relevant rules, regulations,
guidelines
and
administrative
practices;
(xi) Relevant provisions of the Criminal Procedure Code of the
Netherlands and relevant rules, regulations, guidelines and
administrative
practices;
and,
(xii) Court decisions in the Netherlands5 finding that goods in
transit infringe patents (or supplementary protection certificates) in
the Netherlands, including, but not limited to, due to the operation
of a legal fiction pursuant to which the legal status of goods in
transit is to be assessed as if they had been manufactured in the
Netherlands.

Panel Report:
16 December 2016
42

DS442
EU-Fatty Alcohols
(Indonesia)

Indonesia

EU

AB Report:
5 September 2017
Adoption 29 September
2017

Council
Implementing
Regulation
(EU)
No
1138/2011 of 8 November
2011 imposing a definitive
anti-dumping
duty
and
collecting definitively the
provisional duty imposed on
imports of certain fatty
alcohols and their blends
originating in India, Indonesia
and Malaysia, OJ L 293,
11.11.2011, p.1.
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Request for the Establishment of a Panel by Argentina

43

DS443
EU and a MSCertain Measures
Concerning the
Importation of
Biodiesels

Argentina

EU,
Spain

On 17 August 2012, the Government of the Argentine Republic
requested consultations with the European Union (EU) and the
Kingdom of Spain. Ministerial Order (OM) IET/822/2012
governing the allocation of biodiesel production volumes for
computing compliance with mandatory biofuel targets was
published in the Official Journal of the Kingdom of Spain 1 on 21
April 2012. The operative part of the Order provides that
computing for mandatory biofuel products may only be conducted
in relation to biodiesel produced entirely in plants located in
the territory of Spain or of another EU member State, and in
line with previously allocated volumes, in accordance with the
procedure established in the same Ministerial Order. It is
Argentina's understanding that this provision leads to
discrimination against the product from outside the Community
and that it would imply a restriction on trade in biodiesels that is
inconsistent with WTO rules on trade-related investment.

Consultations requested:
17 August 2012
Panel requested:
6 December 2012

The Spanish legislation appears to have been promulgated under
the powers granted to EU member States by Directive
2009/28/EC of the European Parliament and of the Council "on the
promotion of the use of energy from renewable sources";
Directive 2003/30/EC of the European Parliament and of the
Council, and the amendments thereto, establishing "annual targets
for biofuels and other renewable fuels for transport purposes";
Royal Decree No. 459/2011 of the Kingdom of Spain, which
establishes "mandatory targets for biofuels for the years 2011, 2012
and 2013"; and Ministerial Order ITC/2877/2008 "establishing a
mechanism to promote the use of biofuels and other renewable
fuels for transport purposes".
Argentina considers Ministerial Order IET/822/2012 and its
modifications and amendments as well as the related legislation
and implementing regulations to be inconsistent with the
obligations of the EU and of the Kingdom of Spain under the WTO.
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Request for Consultations by China
My authorities have instructed me to request consultations with the
European Union (the "EU"), the Republic of Italy ("Italy")
and the Hellenic Republic ("Greece")
The issues which China would like to raise in the course of the
consultations include, but are not limited to, the following
measures:
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1) Decree of the Ministry of Economic Development of Italy of
5 July 2012: Implementation of Article 25 of the Legislative
Decree of 3 March 2011, n. 28, for the incentivizing of the
production of electrical energy from photovoltaic solar
installations, as published in the 10 July 2012 edition of the Official
Gazette of the Republic of Italy, n. 159, Supplement n. 143
("Quinto Conto Energia" or "Fifth Energy Bill"), generally, but
including in particular Articles 4(5)(d), 5(2)(a) and 2(1)(v).
China

EU, Italy,
Greece

Consultations requested:
5 November 2012

2) Decree of the Ministry of Economic Development of Italy of
5 May 2011: Implementation of Article 25 of the Legislative
Decree of 3 March 2011, n. 28, for the incentivizing of the
production of electrical energy from photovoltaic solar
installations, as published in the 12 May 2011 edition of the
Official Gazette of the Republic of Italy, n. 109, ("Quarto Conto
Energia" or "Fourth Energy Bill"), generally, but including in
particular Article 14(1)(d);
3) All measures relating to the promulgation and implementation
of items 1) and 2), including but not limited to:
i) The Italian Legislative Decree of 3 March 2011, for the
incentivizing of the production of electrical energy from
photovoltaic solar installations, generally, and Article 25(10)
thereof,
specifically;
ii) Directive 2009/28/EC of the European Parliament and of the
Council of 23 April 2009 "on the promotion of the use of energy
from renewable sources and amending and subsequently repealing
Directives
2001/77/EC
and
2003/30/EC";
iii) European Commission Decision 2009/548/EC of 30 June
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2009 "establishing a template for National Renewable Energy
Action Plans under Directive 2009/28/EC of the European
Parliament
and
of
the
Council";
iv) The 7 August 2012 version of the "Implementing Rules"
pertaining to, inter alia, the administration of the Italian Feed-In
Tariff, promulgated by the Italian Gestore Servizi Energetici
(Regole Applicative per l’Iscrizione ai Registri e per l’Accesso alle
Tariffe Incentivanti), generally, but including in particular Article
4.4 ("Premium for installations that use main components produced
within EU/EEA States"), and all pertinent past and future versions
thereof.
4) Greek Law 4062/2012 (FEK A'70/30.03.2012) of 27 March
2012 on the "Development of the Athens former international
airport Hellinikon - Project HELIOS - Promotion of the use of
energy from renewable sources (Integration of Directive
2009/28/EC) Sustainability criteria of biofuel and bioliquids
(integration of Directive 2009/30/EC)" generally, and Article 39,
paragraph 12 thereof in particular.
5) All measures relating to the promulgation and implementation
of
item
4),
including
but
not
limited
to:
i)
Items
3(ii)
and
3(iii),
listed
above;
i) The primary Greek legislation on renewable energy sources,
i.e. Act No. 3468/2006 on "Electricity Production from Renewable
Energy Sources ", and all amendments thereto, including but not
limited to Act Nos. 3851/2010, on "Accelerating the Development
of Renewable Energy Sources to Combat Climate Change and
other provisions regulating matters which fall in the competence of
the Ministry of Environment, Energy and Climate Change", and
4001/2011 on "Energy Markets of Electricity and Natural Gas";
ii) Any ministerial or administrative decision setting out the precise
eligibility criteria in connection with the measure, whether or not
yet
promulgated.
6) Any amendments, revisions or extensions of any of the
foregoing, any replacement measures, any renewal measures, any
implementing measures, and any related measures, whether or not
they have already been promulgated.
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REQUEST FOR CONSULTATIONS BY ARGENTINA
My authorities have instructed me to request consultations with the
European Union (EU) and its Member States.
PART A
European

Union

Argentina has identified the following measures in relation to the
contested
measures
in
this
Part:
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(1) Directive 2009/28/EC of the European Parliament and of the
Council of 23 April 2009 on the promotion of the use of energy
from renewable sources and amending and subsequently repealing
Directives 2001/77/EC and 2003/30/EC, published in the Official
Journal of the European Communities of 5 June 2009.

Argentina

EU

(2) Directive 2009/30/EC of the European Parliament and of the
Council of 23 April 2009 amending Directive 98/70/EC as regards
the specification of petrol, diesel and gas-oil and introducing a
mechanism to monitor and reduce greenhouse gas emissions and
amending Council Directive 1999/32/EC as regards the
specification of fuel used by inland waterway vessels and repealing
Directive 93/12/EEC, published in the Official Journal of the
European
Communities
of
5
June
2009;

Consultations requested:
15 May 2013

Member

States

of

the

European

Union

(3) Royal Decree of 26 November 2011 establishing product
standards for biofuels, published in the Moniteur Belge of 7
December
2011;
(4) Articles L. 661-1 to L. 661-9 of the French Energy Code,
amended by Ordinance No. 2011-1105 of 14 September 2011:
transposition of Directives 2009/28/EC and 2009/30/EC of the
European Parliament and of the Council of 23 April 2009,
published in the Journal Officiel de la République française of 17
September
2011;
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(5) Ordinance No. 2011-1105 of 14 September 2011 transposing
Directives 2009/28/EC and 2009/30/EC of the European
Parliament and of the Council of 23 April 2009 in the field of
renewable energy and biofuels, published in the Journal Officiel de
la
République
française
of
16
September
2011;
(6) Decree No. 2011-1468 of 9 November 2011 adopted pursuant
to the Ordinance transposing Directives 2009/28/EC and
2009/30/EC of the European Parliament and of the Council of 23
April 2009 in the field of renewable energy and biofuels, published
in the Journal Officiel de la République française of 10 November
2011;
(7) Order of 23 November 2011 adopted pursuant to Ordinance No.
2011-1105 of 14 September 2011 and to Decree No. 2011-1468 of
9 November 2011 and related to the sustainability of biofuels and
bioliquids, published in the Journal Officiel de la République
française of 26 November 2011;
(8) Order of 25 October 2007 on the Renewable Transport Fuel
Obligations6 , amended by the Order of 7 December 2011 on the
Renewable
Fuel
Obligations7
(United
Kingdom);
(9) Legislative Decree No. 66/2005 of 21 March 2005 published in
the Gazzetta Ufficiale della Repubblica Italiana No. 96 of 27 April
20058 , amended by Article 1 of Legislative Decree No. 55/2011
of 31 March 2011, which transposes Directive 2009/30/EC,
published in the Gazzetta Ufficiale della Repubblica Italiana No.
97 of 28 April 2011;
(10) Interministerial Decree of 23 January 2012, published in the
Gazzetta Ufficiale della Repubblica Italiana No. 31 of 7 February
201210 , amended by the Interministerial Decree of 11 June 2012
published in the Gazzetta Ufficiale della Repubblica Italiana
No. 141 of 19 June 201211 , and by the Interministerial Decree of
12 November 2012, published in the Gazzetta Ufficiale della
Repubblica Italiana No. 271 of 20 November 2012;
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(11) Royal Decree No. 1597/2011 of 4 November 2011 regulating
the sustainability criteria of biofuels and bioliquids, the National
System of Verification of Sustainability and double counting of
certain biofuels, published in the Boletín Oficial del Estado No.
267 of 5 November 2011 (Spain); and all amendments, revisions,
replacements, implementing measures, and measures related to
those identified above; as well as all other implementing
measures of Directives 2009/28/EC and 2009/30/EC of the
European Parliament and of the Council adopted by the EU
Member States that have not been identified in this section and
for the identification of which Argentina requests the
assistance of the European Commission during the
consultations.
REQUEST FOR CONSULTATIONS BY DENMARK IN
RESPECT OF THE FAROE ISLANDS
1. On behalf of the Kingdom of Denmark in respect of the
Faroe Islands ("Faroe Islands"), the authorities of the Faroe
Islands have instructed me to request consultations with the
European Union with regard to the use of coercive economic
measures in relation to Atlanto-Scandian herring (Clupea
Harengus).
I. BACKGROUND
46

DS469
EU- Herring

Denmark

EU

Panel established:
26 February 2014

2. The Faroe Islands is a self-governing territory of the Kingdom
of Denmark that falls within the territorial scope of the latter's
acceptance of the Marrakesh Agreement Establishing the World
Trade
Organization
("WTO").
3. The Faroe Islands does not fall within the territorial scope
of the European Union.
4. This request for consultations ("Request") is made by the
Kingdom of Denmark in respect of the Faroe Islands.
5. The Faroe Islands is vested with sovereign rights in a zone
beyond and adjacent to its territorial sea. Consistent with
established principles of international law as reflected in relevant
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provisions of the United Nations Convention on the Law of the Sea
("UNCLOS"), within this zone, the Faroe Islands exercises
sovereign rights for the purpose of exploiting, conserving and
managing,
inter
alia,
living
marine
resources.
6. The Atlanto-Scandian herring is shared between the respective
exclusive zones of five coastal States, namely the Faroe Islands,
Iceland, Norway, the Russian Federation, and, to some extent, the
European Union. Proper management, therefore, requires,
consistent with the relevant provisions of UNCLOS, joint
management and mutual efforts on the part of the relevant coastal
States in order to seek to agree upon the measures necessary to
coordinate and ensure the conservation and development of this
shared stock.
7. The Faroe Islands has a strong record for managing the AtlantoScandian herring in accordance with the requirements of the
UNCLOS, ensuring, through proper conservation and management
measures, that the maintenance of the stock is not endangered by
over-exploitation. With this Request, the Kingdom of Denmark
in respect of the Faroe Islands reserves all of its rights under
the UNCLOS. This Request is thus without prejudice to actions
the Kingdom of Denmark in respect of the Faroe Islands has taken,
or may take, under the UNCLOS.
8. To that end, each year, the Faroe Islands and the other four
coastal States undertake negotiations with a view to agreeing an
allocation key for dividing the Total Allowable Catch ("TAC")
recommended in advice from the International Council for the
Exploration of the Sea ("ICES"), based on a fish mortality rate set
pursuant to a long-term management plan agreed between the five
coastal States.
9. Unfortunately, the five coastal States were unable to agree on an
allocation key for the TAC for Atlanto-Scandian herring for 2013.
On 26 March 2013, based on available scientific evidence, the
Faroe Islands set a catch limit of 105 230 tonnes for the stock. The
catch limit is determined as 17 per cent of the TAC recommended
by ICES.
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10. The Faroe Islands understands the position of the European
Union to be that the Faroe Islands should restrict the exercise
of its sovereign rights by setting its catch limit at 5.16 per cent
of the TAC for Atlanto-Scandian herring, which represents
approximately 31 000 tonnes for 2013.
II. IDENTIFICATION OF THE MEASURES AT ISSUE
12. On 21 August 2013, the European Union published, in the
Official Journal of the European Union, Commission
Implementing Regulation (EU) No. 793/2013 of 20 August 2013
establishing measures in respect of the Faeroe Islands to ensure the
conservation of the Atlanto-Scandian herring stock (the
"Implementing
Regulation").
13. The Implementing Regulation asserts that the "Faeroe
Islands shall be identified as a country allowing non-sustainable
fishing" of the Atlanto-Scandian herring stock 3, in the sense of
Article 4(1)(i) of Regulation (EU) No. 1026/2012 of the European
Parliament and of the Council of 25 October 2012 on certain
measures for the purpose of conservation of fish stocks in relation
to countries allowing non-sustainable fishing (the "Basic
Regulation").
14. Pursuant to powers accorded to the Commission under the
Basic Regulation, paragraphs 1 and 2 of Article 5 of the
Implementing
Regulation
further
specify
that:
1. It shall be prohibited to introduce into the territory of the
Union, including for transhipment purposes at ports, fish or
fishery products set out in Annex which consist of, are made of, or
contain Atlanto-Scandian herring or mackerel caught under the
control
of
the
Faeroe
Islands.
2. The use of Union ports by vessels flying the flag of the Faeroe
Islands that fish for Atlanto-Scandian herring or mackerel and by
vessels transporting the fish or the fishery products stemming from
Atlanto-Scandian herring or mackerel that have been caught either
by vessels flying the flag of that country or by vessels authorised
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by it while flying another flag shall be prohibited. This prohibition
shall not apply in cases of force majeure or distress within the
meaning of Article 18 of the 1982 United Nations Convention on
the Law of the Sea for services strictly necessary to remedy those
situations.
15. The Implementing Regulation entered into force on the seventh
day following its publication in the Official Journal of the
European
Union,
that
is,
28
August
2013.
16. The Faroe Islands understands that the European Union has
adopted, pursuant to the Implementing Regulation, an indicative
list of vessels that are prohibited from using EU ports, including
vessels flying the flags of Belize, China, the Faroe Islands, and
Saint
Kitts
and
Nevis.
17. The measures at issue include the Basic Regulation, the
Implementing Regulation, as well as any related measures adopted
by the European Union or its Member States, including measures
that guide, amend, support, supplement, replace, and/or implement
the provisions set forth in the Basic Regulation or Implementing
Regulation.
JOINT COMMUNICATION FROM DENMARK IN RESPECT
OF THE FAROE ISLANDS AND THE EUROPEAN UNION
The Kingdom of Demark in respect of the Faroe Islands and the
European Union wish to inform the Dispute Settlement Body
(DSB) that the matter raised in "Measures on Atlanto-Scandian
Herring" (WT/DS469) is settled.
***signed by the 2: Denmark and EU***
Panel Report:
29 March 2016
47
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AB Report:
6 October 2016
Adopted 26 October 2016

(a) provisional and definitive
anti-dumping
measures
imposed
on
biodiesel
originating in, inter alia,
Argentina, as well as the
investigation underlying the
measures; and, (b) a provision
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in Council Regulation (EC)
1225/2009 of November 2009,
which refers to the adjustment
or establishment of costs
associated with the production
and sale of products under
investigation
in
the
determination of dumping
margins.
2 FACTUAL ASPECTS
2.1 Introduction
2.1. This dispute concerns certain measures that regulate the
natural gas sector and facilitate the development of natural gas
infrastructure within the European Union. This section of the
Report begins by briefly describing the background of the relevant
legal and regulatory instruments of the European Union and its
member States that give rise to the challenged measures. The
relevant aspects of each of the measures are then described in
detail.

48

DS476
EU and its MS –
Energy Package

Russian
Federation

EU

2.2. The Third Energy Package is a set of legal acts and
regulatory instruments that the European Union enacted in 2009 to
reform its internal market in natural gas. As regards the natural gas
market, the main component of the Third Energy Package is
contained in Directive 2009/73/EC of the European Parliament
and of the Council of 13 July 2009 concerning common rules for
the internal market in natural gas and repealing Directive
2003/55/EC (the Directive).

Panel report:
10 August 2018

2.3. The Directive establishes common rules for the European
Union's internal market in "natural gas, including LNG [liquefied
natural gas]". It repeals Directive 2003/55/EC of the European
Parliament and of the Council of 26 June 2003 concerning common
rules for the internal market in natural gas and repealing Directive
98/30/EC, which formed part of the Second Energy Package (SEP).
The rules relate to the organization and functioning of the natural
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gas sector, access to the market, the criteria and procedures
applicable to the granting of authorizations for transmission,
distribution, supply and storage of natural gas and the operation of
systems The Directive requires EU member States to "bring into
force the laws, regulations and administrative provisions necessary
to comply with [it] by 3 March 2011". It also requires EU member
States to ensure that national regulatory authorities (NRAs) are
appropriately empowered to ensure compliance with the
requirements under the Directive.

3 PARTIES' REQUESTS
RECOMMENDATIONS

FOR

FINDINGS

AND

3.1. In its first written submission, Russia requests the Panel to
find that the European Union and its member States have
violated their obligations under the following provisions:

3.3. In its first written submission, the European Union requests
that the Panel reject Russia's claims in this dispute in their entirety
and to find that the challenged measures are consistent with the
obligations of the European Union and its member States under
the provisions of the WTO agreements.
7 FINDINGS
7.4 General issues related to Russia's claims under the GATS
7.249. In this section, we shall start with an examination of the
meaning and scope of the services at issue for Russia's claims under
the GATS, "natural gas pipeline transport services" or "pipeline
transport services", as defined by Russia in its panel request.
7.250. We shall then turn to an examination of the Schedules of
Croatia, Hungary and Lithuania, at stake in this dispute. It is
well-established that, for purposes of claims under Articles XVI:2
and XVII of the GATS, a complaining party must demonstrate, as
a first step, that the respondent has undertaken relevant specific
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commitments in its GATS Schedule. Keeping in mind that, in this
dispute, Russia has made claims under Articles XVI:2 and XVII of
the GATS against the national implementing laws of Croatia,
Hungary and Lithuania, we need therefore to determine whether
Russia has shown that those EU member States have undertaken
relevant market access and national treatment commitments with
respect to the services at issue.
7.4.2 Interpretation of the Schedules of Croatia, Hungary and
Lithuania
7.4.2.1 Introduction
7.287. We turn now to an examination of the Schedules of Croatia,
Hungary and Lithuania at stake in this dispute.
7.288. As will be discussed in more detail below, Russia claims
that the unbundling measure in the national implementing laws of
Croatia, Hungary and Lithuania is inconsistent with Article
XVI:2(e) and (f) of the GATS and that the unbundling measure in
the national implementing laws of Croatia and Lithuania is
inconsistent with Article XVI:2(a) of the GATS (see section 7.5.2
below). Russia further claims that the public body measure and the
third-country certification measure in the national implementing
laws of Croatia, Hungary and Lithuania are inconsistent with
Article XVII of the GATS (see sections 7.6 and 7.10.2 below).
7.5 The unbundling measure
7.5.1.2 Level for assessing the WTO consistency of the
unbundling measure
7.378. The European Union argues that the unbundling measure's
consistency with Article II:1 of the GATS and Articles I:1 and III:4
of the GATT 1994 should be assessed within the individual EU
member States and that the same unbundling model(s) apply
within each individual EU member State regardless of the origin of
the pipeline transport services and service suppliers or the natural
gas. In support of its position, the European Union argues that a
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measure's conformity with the MFN and national treatment
obligations must be assessed in that measure's "regulatory
jurisdiction", hereby referring to "the jurisdiction of the regulatory
authority that determines the conditions for selling a good or
supplying a service." The European Union argues that the
regulatory jurisdiction of the unbundling measure is each
individual EU member State since the "precise conditions" for
supplying pipeline transport services and selling natural gas are
determined by the national implementing laws adopted by the
regulatory authorities of each EU member State, rather than the
Directive. In the European Union's view, a measure should be
assessed throughout the European Union only if it does not require
further implementation by the EU member State or does not leave
any discretion to the EU member States in implementing it. The
European Union also argues that there is no genuine relationship
between the unbundling measure in the Directive and any alleged
de facto discrimination, as the Directive does not require EU
member States to exercise the discretion to choose between
implementing only the OU model or also the ISO and ITO models
"in one or the other manner".
7.379. Russia disagrees with the European Union's position and
argues that the unbundling measure should be assessed throughout
the European Union, by comparing the treatment accorded in EU
member States that have only implemented the OU model with the
treatment accorded in EU member States that have implemented
the ISO and/or the ITO models in addition to the OU model in
respect of transmission systems that belonged to a VIU on 3
September 2009. In support of its position, Russia argues that the
European Union is responsible for each of its measures, regardless
of their form. In this regard, Russia points out that the Directive
required each EU member State to implement the unbundling
measure and that, in doing so, each EU member State was required
to incorporate the OU model and authorized to incorporate the ISO
and/or the ITO models in respect of transmission systems that
belonged to a VIU on 3 September 2009. Russia also submits that
the European Union is responsible for the actions of its member
States, arguing that EU member States are "'regional' governments"
for which the European Union, under Article I:3(a) of the GATS
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and Article XXIV:12 of the GATT 1994, is "required to 'take such
reasonable measures as may be available to it to ensure
observance'" of the relevant provisions of the GATS and the GATT
1994. Russia submits that the European Union has acknowledged
this responsibility for its member States in previous cases, in a
formal letter responding to Russia's consultations request, and in
response to questions by the Panel. As further support for its
position, Russia submits that the European Union was not an
"innocent bystander" in the alleged discriminatory implementation
of the Directive by the EU member States, but rather had "active
involvement in securing this discriminatory result", ranging from
being "fully aware" or knowing which EU member States would
implement which unbundling model(s) to "authoriz[ing]",
"encourag[ing] and coordinat[ing]" or "enact[ing] and help[ing]"
with the implementation of different combinations of unbundling
models in different EU member States in order to discriminate
against Russian pipeline transport services and service suppliers or
imported Russian natural gas.
7.5.1.2.1 Analysis by the Panel
7.386. In this regard, we note that the European Union, when
applying its own notion of "regulatory jurisdiction" as "the
jurisdiction of the regulatory authority that determines the
conditions for selling a good or supplying a service", appears to
focus exclusively on the role played by the national
implementing laws while disregarding that of the Directive.
The European Union thus "disagrees that [the Directive] has
effects throughout the European Union: the provisions in the
Directive only have effects once implemented in the individual
Member States."
7.387. However, and as pointed out by Russia, the Directive
creates a legal obligation for the EU member States to
implement the rules on unbundling, and more particularly
requires the EU member States to implement the OU model
and provides them the choice of implementing the ISO and/or
the ITO models in addition to the OU model in respect of
transmission systems that belonged to a VIU on 3 September
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2009. In this way, the Directive therefore does "determine the
conditions for selling [natural gas] or supplying [pipeline
transport services]". In other words, the unbundling measure
in the Directive applies in and has the above-mentioned
regulatory effects throughout the EU territory.
7.388. For this reason, the situation before us is also different from
those addressed by the two GATT panels referred to by the
European Union in support of its position, Canada – Provincial
Liquor Boards (US) and US – Malt Beverages. The challenged
measures in these two disputes were measures by certain
Canadian provinces or US states, applicable within these
provinces or states only. Unlike the situation before us, these
disputes did not involve any underlying measures applying
throughout Canada or the United States and requiring
implementation by their provinces or states, respectively.
7.389. We also wish to make clear that we are not suggesting that
the Directive imposes a direct requirement to unbundle, or a
particular unbundling model, on any economic actor in the EU
territory. We are aware that the notion of "direct effect" has a
particular meaning in the EU legal system, which was a point of
discussion among the parties at the second meeting of the Panel.
Our finding that the Directive applies in and has regulatory effects
throughout the EU territory does not concern such "direct effect".
Rather, and as explained above, this finding concerns the
Directive's above-mentioned regulatory effects of creating a
legal obligation for EU member States to implement the rules
on unbundling, hereunder requiring EU member States to
implement the OU model and providing them the choice to
implement the ISO and/or the ITO models in addition to the OU
model in respect of transmission systems that belonged to a VIU
on 3 September 2009.
7.390. Having determined that the unbundling measure in the
Directive applies in and has regulatory effects throughout the
EU territory, we turn to the argument by the European Union
that the discretionary nature of the Directive should entail that
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the WTO consistency of this measure should be assessed within
the individual EU member States.
7.391. We begin by noting that the unbundling measure in the
Directive is not entirely discretionary in nature. As
acknowledged by both parties, EU member States do not have
discretion to choose whether or not to implement the OU model.
Rather, they are allowed discretion to choose whether or not to
implement the ISO and/or the ITO models in addition to the OU
model and only with respect to transmission systems that belonged
to a VIU on 3 September 2009.
7.392. We understand the European Union to be arguing that this
element of discretion under the Directive's unbundling measure
entails that the WTO consistency of this measure should be
assessed within the territory of individual EU member States rather
than throughout the entire EU territory. Effectively, the position
of the European Union appears to be that this type of measure
should not be subject to a challenge under the MFN or national
treatment obligations in the GATS and the GATT 1994 and that a
complaining Member would instead have to challenge the
"national measure transposing the Directive".
7.393. We have difficulties accepting this position. In our view,
the approach suggested by the European Union would be
tantamount to automatically excluding the unbundling measure in
the Directive from review under Article II:1 of the GATS and
Articles I:1 and III:4 of the GATT 1994 by virtue of the fact that
this measure involves an element of discretion. As indicated by the
European Union, complaining parties would thus be confined to
challenging the "national measure[s] transposing the Directive"
and the treatment accorded by such measures in the territory of the
individual EU member States. This would, in our view, contradict
the Appellate Body's finding in US – Corrosion-Resistant Steel
Sunset Review that there is "no reason for concluding that, in
principle, non-mandatory measures cannot be challenged 'as
such'" and that the discretionary or mandatory nature of a
challenged measure "is relevant, if at all, only as part of the panel's
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assessment of whether the measure is, as such, inconsistent with
particular obligations."
7.394. In conclusion, and having established that the unbundling
measure in the Directive applies in and has regulatory effects
throughout the entire EU territory, we see no reason to assess
the WTO consistency of this measure within each individual
EU member State, simply due to the fact that its design and
expected operation are such that it requires implementation by EU
member States and allows these member States an element of
discretion when implementing it.
7.395. Following the approach by the Appellate Body in US –
Corrosion-Resistant Steel Sunset Review, we will consider the
element of discretion under the Directive's unbundling measure
only if relevant in the context of our substantive assessments under
Article II:1 of the GATS and Articles I:1 and III:4 of the GATT
1994. More particularly, should we find that Russia has
demonstrated that its pipeline transport services and service
suppliers or its imported natural gas are accorded less
favourable treatment, we will consider whether such potential
less favourable treatment is attributable to the unbundling
measure in the Directive, taking into account the element of
discretion allowed under it.
7.396. When reaching this conclusion, we are mindful that the issue
of whether to assess the unbundling measure in the Directive on an
EU-wide or a member State-specific basis has been a contentious
one, with both parties raising concerns of a systemic nature. We
note, in particular, the position of the European Union that "[t]he
consequence of Russia's claim would be that any differences that
may exist in the laws or regulations that apply in sub-divisions of
the territory of a WTO Member must disappear" and that "[a]n
interpretation of the MFN obligation in the GATS that would
require one single harmonised treatment throughout the Member
States of the European Union is manifestly wrong and would have
grave consequences for any WTO Member with a federal system."
In light of these concerns, we find it useful to provide a few
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observations concerning the basis for and scope of our finding,
including what we have not found.
7.397. We, first, wish to emphasize that our finding regarding the
relevant level for assessing the WTO consistency of the
Directive's unbundling measure is based on the particularities
of this measure and Russia's challenge against it, taking into
account the sui generis nature of the European Union and its
member States in the WTO. Hence, our finding does not
determine whether this would be the relevant level in future cases
involving a different type of measure or challenge. In particular,
we recall that the challenged measure is an EU measure, which
applies in and has regulatory effects throughout the EU territory,
and that the alleged discrimination challenged by Russia stems
from models explicitly provided for by the Directive. This situation
is therefore distinguishable from other situations where
"differences … may exist in the laws or regulations that apply in
sub-divisions of the territory of a WTO Member" without the
existence of an underlying measure applying throughout such a
WTO Member. For the same reasons, we do not believe that our
finding that the unbundling measure in the Directive should be
assessed on an EU-wide basis would automatically "require one
single harmonised treatment throughout the Member States of the
European Union". We also emphasize that, under Article II:1 of the
GATS and Articles I:1 and III:4 of the GATT 1994, a complaining
party would, in any event, be required to demonstrate that any
differences in the treatment or that any lack of "one single
harmonised treatment" throughout the responding party result in
less favourable treatment being accorded to the services and service
suppliers or the goods of the complaining party. In fact, these are
the very issues we address in sections 7.5.1.3 and 7.5.1.4 below.
7.398. Secondly, we wish to point out that we have not found it
necessary to address all arguments submitted by Russia in response
to the European Union's position that the unbundling measure in
the Directive should be assessed within the individual EU member
States. In particular, we have not found it necessary to address
Russia's argument that EU member States are "'regional'
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governments" within the meaning of Article I:3(a) of the GATS
and Article XXIV:12 of the GATT 1994, a position the
European Union opposes. Nor have we found it necessary to
address Russia's argument that the European Union and its
member States are granted "a type of preferential treatment
compared to other WTO Members" by "enjoy[ing] a special
relationship with the WTO" under which both the European
Union and its member States are Members of the WTO. Our
finding that the unbundling measure in the Directive should be
assessed throughout the EU territory therefore should not be
viewed as addressing, let alone resolving, these issues.
7.399. Likewise, we have not found it necessary to address the
alleged involvement by the European Union in the implementation
of the unbundling measure in the different EU member States,
including the evidence submitted by Russia, which was obtained
through Wikileaks. The European Union rejects the notion of a
"conspiracy" between itself and its member States, and submits,
instead, that the adoption and implementation of the unbundling
measure was "the result of a normal democratic process", and
"strongly object[s] to the Panel accepting illegally obtained
confidential documents as evidence in WTO proceedings". In
reaching the conclusion that the unbundling measure in the
Directive should be assessed throughout the EU territory, we have
not found it necessary to address these issues, nor does this finding
rely on any evidence obtained by Russia through Wikileaks.
7.5.1.2.2 Conclusion
7.400. For the reasons explained in paragraphs 7.378 through 7.395
above, we conclude that the WTO consistency of the Directive's
unbundling measure should be assessed throughout the EU
territory.
7.401. Having reached this conclusion, we proceed to examine
Russia's claims against the unbundling measure in the Directive
under Article II:1 of the GATS and Articles I:1 and III:4 of the
GATT 1994 by comparing the treatment accorded throughout the
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EU territory to pipeline transport services and service suppliers and
to natural gas of different origin.
7.5.2 The unbundling measure in the national implementing
laws of Croatia, Hungary and Lithuania
7.5.2.1 Introduction
7.585. Russia challenges the unbundling measure in the
national implementing laws of Croatia, Hungary and
Lithuania under Article XVI:2(e) and XVI:2(f) of the GATS.
Russia further challenges the unbundling measure in the national
implementing laws of Croatia and Lithuania under Article
XVI:2(a) of the GATS.
7.586. The European Union asks the Panel to reject all claims by
Russia and, should the Panel find otherwise, submits that the
unbundling measure in the national implementing laws of Croatia,
Hungary and Lithuania is justified under Article XIV(a) and (c) of
the GATS.
7.588. The unbundling measure challenged by Russia under Article
XVI:2(a), (e) and (f) of the GATS consists of the provisions of the
national laws of Croatia, Hungary and Lithuania implementing the
unbundling requirement in the Directive. Russia has clarified that
it is challenging separately each of the national implementing laws
of Croatia, Hungary and Lithuania. We recall that those laws are
legally separate and distinct from each other and from the
Directive, and that the Directive is not a measure at issue under
these claims. We also recall that, while Croatia and Hungary have
implemented the three unbundling models, Lithuania has
implemented only the OU model.1

8 CONCLUSIONS AND RECOMMENDATION
8.1. Recalling our terms of reference, as set out in Russia's panel
request and as clarified in our findings on the contours of these
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terms of reference, and for the reasons set forth in this Report, the
Panel concludes that:
a. With respect to the unbundling measure:
i. Russia has not demonstrated that the unbundling measure in
the Directive is inconsistent with Article II:1 of the GATS, or
with Articles I:1 or III:4 of the GATT 1994.
ii. Russia has not demonstrated that the unbundling measure
in the national implementing laws of Croatia and Lithuania is
inconsistent with Article XVI:2(a) of the GATS. As we have not
found an inconsistency with Article XVI:2(a) of the GATS, we do
not consider it necessary to rule on the European Union's defences
under Articles XIV(a) or (c) of the GATS.
iii. Russia has not demonstrated that the unbundling measure in the
national implementing laws of Croatia, Hungary and
Lithuania is inconsistent with Articles XVI:2(e) or (f) of the
GATS. As we have not found an inconsistency with Articles
XVI:2(e) or (f) of the GATS, we do not consider it necessary to
rule on the European Union's defences under Articles XIV(a) or (c)
of the GATS.
b. With respect to the public body measure:
i. Russia has not demonstrated that the public body measure in the
national implementing laws of Croatia, Hungary and
Lithuania is inconsistent with Article XVII of the GATS. As we
have not found an inconsistency with Article XVII of the GATS,
we do not consider it necessary to rule on the European Union's
defence under Article XIV(c) of the GATS.
c. With respect to the LNG measure:
i. Russia has not demonstrated that the LNG measure is
inconsistent with Article I:1 of the GATT 1994.
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d. With respect to the infrastructure exemption measure:
i. Russia has not demonstrated that the European Union has
administered Article 36 of the Directive inconsistently with
Article X:3(a) of the GATT 1994.
ii. Russia has not demonstrated that the European Union applied or
implemented Article 36 in an "inconsistent" or "discriminatory"
manner for the purposes of its claims under Article II:1 of the
GATS or Article I:1 of the GATT 1994.
iii. Russia has demonstrated that the two challenged OPAL
conditions, that is, the 50% capacity cap and 3 bcm/year gas release
programme, are inconsistent with Article XI:1 of the GATT 1994.
e. With respect to the upstream pipeline networks measure:
i. Russia has not demonstrated that the upstream pipeline networks
measure is inconsistent with Articles I:1 or III:4 of the GATT 1994.
f. With respect to the third-country certification measure:
i. Russia has not demonstrated that the third-country certification
measure in the Directive is inconsistent with Article II:1 of the
GATS.
ii. Russia has demonstrated that the third-country certification
measure implemented in Article 24 of Croatia's Gas Market
Act, Section 128/A of Hungary's Gas Act and Article 29 of
Lithuania's Law on Natural Gas is inconsistent with Article
XVII of the GATS and the European Union has not
demonstrated that it is justified under the general exception in
Article XIV(a) of the GATS. Furthermore, Russia has
demonstrated that the third-country certification measure
implemented in Sections 123(5) and 123(6) of Hungary's Gas Act
is inconsistent with Article XVII of the GATS.
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iii. we exercise judicial economy in respect of Russia's claims
under Articles VI:1 and VI:5(a) of the GATS.
g. With respect to the TEN-E measure:
i. Russia has demonstrated that the TEN-E measure is inconsistent
with Articles I:1 and III:4 of the GATT 1994 and the European
Union has not demonstrated that it is justified under the general
exception in Article XX(j) of the GATT 1994.
ii. Russia has not demonstrated that the TEN-E measure is
inconsistent with Article II:1 of the GATS.
8.2. Under Article 3.8 of the DSU, in cases where there is an
infringement of the obligations assumed under a covered
agreement, the action is considered prima facie to constitute a case
of nullification or impairment. We conclude that, to the extent that
the measures at issue are inconsistent with Article XVII of the
GATS and Articles I:1, III:4 and XI:1 of the GATT 1994, they have
nullified or impaired benefits accruing to Russia under those
agreements.
8.3. Pursuant to Article 19.1 of the DSU, we recommend that the
European Union and its member States bring the measures into
conformity with their obligations under the GATS and the GATT
1994.
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1225/2009
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protection
against dumped imports from
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European Community; and (b)
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measures
imposed in 2013 by the
European Union on imports of
biodiesel originating in, inter
alia, Indonesia.
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investigation underlying these
measures.
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European Union of tariff
concessions on certain poultry
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pursuant
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rate quotas (TRQs).
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country
of
origin
for
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(ii) certain provisions of the
European Union’s Basic AD
Regulation (as such); (iii) two
expiry reviews of antidumping duties imposed by the
European Union on certain
imports from Russia

196

Extract

(from the summary of key panel findings)
Cost

Adjustment

Methodology

• Existence of a challengeable measure of general and
prospective application: The Panel found that Russia had
established the existence and the precise content of the (unwritten)
Cost Adjustment Methodology as a measure of general
and prospective application attributable to the European Union.

No

Case and Short Title

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel
Report, AB Report)

Measure(s) Challenged

Measures imposed by the
European Union and its
member States concerning
palm oil and oil palm cropbased biofuels from Indonesia

Extract

REQUEST FOR CONSULTATIONS BY INDONESIA
My authorities have instructed me to request consultations with the
European Union (…)
A. Background
1. Indonesia is the largest producer of palm oil in the world. Palm
oil is derived from pressing the mesocarp of the fruit of oil palms.
The European Union grows a number of food and feed crops and
produces certain food and feed crop-based biofuels. However, it
does not produce palm oil. One usage of palm oil imported into the
European Union is for producing oil palm crop-based biofuel or
Fatty Acid Methyl Ester ("FAME"). Palm oil can also be processed
in Indonesia before being exported as oil palm crop-based biofuel
(that
is,
as
FAME)
to
the
European
Union.
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2. International standards and certification schemes aimed at
ensuring that palm oil is produced in a sustainable manner are
available. Such standards and schemes include those developed by
the Roundtable on Sustainable Palm Oil ("RSPO"), International
Sustainability and Carbon Certification ("ISCC"), Roundtable on
Sustainable Biomaterials ("RSB RED EU"), Indonesian
Sustainable Palm Oil ("ISPO") and Malaysian Sustainable Palm
Oil
("MSPO").

Panel composed:
12 November 2020

3. The European Union has adopted certain measures affecting
palm oil and oil palm crop-based biofuels which appear to be
contrary to its World Trade Organization ("WTO") obligations.
For the purpose of meeting European Union ("EU") targets for
the share of renewable energy in the gross final consumption of
energy (including in the transport sector), the European Union
requires that biofuels meet certain sustainability and
greenhouse gas ("GHG") emissions saving criteria. In this
context, the European Union has considered whether biofuels
produced from food or feed crops that result in land use change
may be counted towards those targets. Initially, the European
Union focused on the emissions caused by direct land use.
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4. More recently, the European Union has sought to address the
risk of so-called indirect land use change ("ILUC") effects. The
European Union has done so despite the fact that it accepts that
"ILUC cannot be observed or measured" and that, at best,
modelling can be used but it has a number of limitations. The
European Union has also acknowledged that "ILUC emissions
cannot be measured with the level of precision required to be
included in the EU GHG emission calculation methodology.
5. In the context of addressing the risk of ILUC, the European
Union has adopted certain measures that specifically affect palm
oil and oil palm crop-based biofuels. As a result of those measures,
palm oil is the only food or feedstock which the European Union
considers to pose a high-ILUC risk. Therefore, unless oil palm
crop-based biofuel is certified as low-ILUC risk, its share in
meeting EU renewable energy targets must be capped at 2019
levels and ultimately phased out by the end of 2030. Support
schemes put in place by Member States are aimed at incentivizing
the use of biofuels for meeting the EU renewable energy targets. In
essence, only biofuels satisfying sustainability and GHG emissions
saving criteria and that are not of high ILUC-risk can benefit from
those
support
schemes.
6. All of these recent EU measures and related Member States'
measures have a severe impact on access of Indonesian palm oil
and oil palm crop-based biofuels to the EU market.
B. The measures at issue
EU measures
i. Directive (EU) 2018/2001 of the European Parliament and of the
Council of 11 December 2018 on the promotion of the use of
energy from renewable sources (recast), OJ 2018 L 328, p. 80;
ii. Commission Delegated Regulation (EU) 2019/807 of 13
March 2019 supplementing Directive (EU) 2018/2001 of the
European Parliament and of the Council as regards
the determination of high indirect land-use change-risk feedstock
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for which a significant expansion of the production area into land
with high carbon stock isobserved and the certification of low
indirect land-use change-risk biofuels, bioliquids and biomass
fuels,
OJ
2019
L
133,
p.
1;
iii. Report from the Commission to the European Parliament,
the Council, the European Economic and Social Committee
and the Committee of the Regions on the status of production
expansion of relevant food and feed crops worldwide, COM(2019)
142 final (13 March 2019); and any annexes thereto, amendments,
supplements, replacements, renewals, extensions, implementing
measures or any other related measures, and any exemptions
applied.
Member States' measures
i. Article 266 quindecies of the French Customs Code, as
modified by Article 192 of Loi n° 2018-1317 du 28 décembre 2018
de
finances
pour
2019;
ii. French Décret no 2019-570 du 7 juin 2019 portant sur la taxe
incitative relative à l'incorporation de biocarburants, JORF no 0133
of
9
June
2019,
no.
13;
iii. French Ministère de l'Action et des Comptes publics,
Circulaire du 12 juin 2019 – Taxe incitative relative à
l'incorporation
de
biocarburants
(TIRIB),
NOR:
CPAD1917078C;
b. any other Member States' measures implementing RED II;
and any annexes thereto, amendments, supplements, replacements,
renewals, extensions, implementing measures or any other related
measures, and any exemptions applied.
C. Legal basis for the complaint in respect of the EU measures
29. By limiting and phasing out the use of only oil palm crop-based
biofuels in order to meet EU renewable energy targets and
subjecting such biofuels to the conditions laid down in Articles 4
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and 5 of Delegated Regulation 2019/807 and a certification
requirement, Indonesia considers that the measures at issue
discriminate against palm oil and oil palm crop-based biofuels,
which are primarily imported into the European Union, in favour
of like products that are either of EU origin or imported.
30. The design and operation of the measures means that the
quantity of imports of palm oil and oil palm crop-based biofuels
into the EU market will be severely restricted and will result in
unnecessary obstacles to trade in oil palm crop-based biofuels.
31. The measures at issue were adopted without any adequate
statement on the underlying scientific evidence or impact
assessment, resulting also in administration of the measures that is
contrary to the European Union's WTO obligations. Nor were
the special needs of developing countries, such as Indonesia, taken
into
account.
32. While it appears that the criteria for low ILUC-risk biofuels
exclude the possibility of oil palm crop-based biofuels meeting
those criteria, adequate certification procedures, in any event,
appear
to
be
lacking.
33. The measures at issue are also concerned with regulating trade
in biofuels based on a description of an abstract and
unsubstantiated high-ILUC risk concept rather than with the
performance
of
such
biofuels.
34. As a result, the measures at issue appear to be inconsistent
with the TBT Agreement and the GATT 1994, in particular
(…).
D. Legal basis for the complaint in respect of the Member
States' measures
35. By not making the reductions to the fuel tax available for oil
palm crop-based biofuels, the French measures discriminate
against oil palm crop-based biofuels, which are primarily imported
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into the European Union, in favour of other crop-based biofuels
that are either produced in the European Union or imported.
36. By providing for reductions to the fuel tax for biofuels from
specific feedstock, France in effect foregoes government revenue
that is otherwise due and thereby confers a benefit to the producers
of those biofuels. By excluding oil palm crop-based biofuels from
those tax reductions, the French fuel tax is designed and operates
in such a manner so as to impede and displace imports of oil palm
crop-based biofuels from Indonesia into the French market. The
French fuel tax also results in lost sales of the oil palm crop-based
biofuels from Indonesia in the French market.
37. As a result, Member States' measures such as the French
fuel tax appear to be inconsistent with the GATT 1994 and the
SCM
Agreement.
38. Indonesia reserves the right to raise matters in respect of
other EU Member States' measures relating to RED II during
the consultations and in any future request for the
establishment of a panel.
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Provisional and definitive
safeguard measures imposed
by the European Union on
imports of certain steel
products and the investigation
that led to the imposition of
those measures
REQUEST FOR CONSULTATIONS BY MALAYSIA
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DS600
EU and Certain MS
– Palm Oil
(Malaysia)

My authorities have instructed me to request consultations with the
European Union, as well as France and Lithuania.
Malaysia

EU, France,
Lithuania

Panel composed:
30 July 2021

A. Background
1. Malaysia is the world's second largest producer of palm oil. In
2019, Malaysia produced around 19.86 million metric tonnes of
crude palm oil, accounting for 28% of world palm oil production
and 33% of world palm oil exports.1 In 2019, Malaysia exported
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around 1.9 million metric tonnes of palm oil to the EU. The palm
oil industry directly employs more than one million Malaysians
and 40% of all palm oil plantations in Malaysia are owned or
farmed by smallholder farmers, who have benefited from oil palm
cultivation.
2. Palm oil production and export has been a major factor in
Malaysia reducing poverty from 50% in the 1960s, down to less
than 5% today.
3. It is important to recall Malaysia's commitment at the 1992 Rio
Earth Summit, where it pledged to maintain at least 50% of the
country's landmass under forest cover. On the basis of data from
2018, about 55.3% of Malaysia's 33 million hectares (ha) land areas
are under forest cover, exceeding the country's pledge made at the
Rio
Earth
Summit.
4. In the context of addressing the environmental risks posed by the
extensive use of fossil fuels, the EU and its Member States have,
since 2009, adopted a policy of promoting the use of biofuels
by setting national targets for the use of renewable energy in
various sectors, including the transport sector. This policy led to a
rapid increase in the EU consumption of biofuels, produced mainly
from food crops.
B. The measures at issue
a. EU measures
22. Malaysia understands that the measures at issue are set up and
implemented through, inter alia, the following legal and other
instruments, considered alone and in combination:
i. Directive (EU) 2018/2001 of the European Parliament and of the
Council of 11 December 2018 on the promotion of the use of
energy from renewable sources (recast), OJ 2018 L 328, p. 80
('RED
II');
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ii. Commission Delegated Regulation (EU) 2019/807 of 13
March 2019 supplementing Directive (EU) 2018/2001 of the
European Parliament and of the Council as regards the
determination of high indirect land-use change-risk feedstock for
which a significant expansion of the production area into land with
high carbon stock is observed and the certification of low indirect
land-use change-risk biofuels, bioliquids and biomass fuels, OJ
2019 L 133, p. 1 ('Delegated Regulation 2019/807');
iii. Directive 2009/28/EC of the European Parliament and of the
Council of 23 April 2009 on the promotion of the use of energy
from renewable sources and amending and subsequently repealing
Directives 2001/77/EC and 2003/30/EC, OJ 2009 L 140, p. 16
('RED I'), as amended by Directive (EU) 2015/1513 of the
European Parliament and of the Council of 9 September 2015
amending Directive 98/70/EC relating to the quality of petrol and
diesel fuels and amending Directive 2009/28/EC on the promotion
of the use of energy from renewable sources, OJ 2015 L 239, p. 1;
iv. Regulation (EU) 2018/1999 of the European Parliament and of
the Council of 11 December 2018 on the Governance of the Energy
Union and Climate Action, amending Regulations (EC) No
663/2009 and (EC) No 715/2009 of the European Parliament and
of the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC,
2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the
European Parliament and of the Council, Council Directives
2009/119/EC and (EU) 2015/652 and repealing Regulation (EU)
No 525/2013 of the European Parliament and of the Council, OJ
2018
L
328,
p.
1
('Regulation
2018/1999');
v. European Parliament Resolution of 4 April 2017 on palm oil
and deforestation of rainforests (2016/2222(INI)), OJ 2018 C
298,
p.
2
('Resolution
of
4
April
2017');
vi. Report from the Commission to the European Parliament,
the Council, the European Economic and Social Committee
and the Committee of the Regions on the status of production
expansion of relevant food and feed crops worldwide, COM(2019)
142 final (13 March 2019) ('Production Expansion Report'); and
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vii. Any annexes thereto, amendments, supplements, replacements,
renewals, extensions, implementing measures or any other related
measures, and any exemptions applied.
b. EU Member States' measures
27. Malaysia understands that the French fuel tax measure is set
up and implemented through the following legal instruments:
i. Article 266 quindecies of the French Customs Code, as
modified
by
Article
192
of
the
Law
no
2018-1317 on 28 December 2018 for 2019 finances;
ii.

Article

L.

661-2

of

the

French

Energy

Code;

iii. French Decree no 2019-570 of 7 June 2019 on the incentive
tax
relating
to
the
incorporation
of biofuels, JORF no 0133 of 9 June 2019, no. 13;
iv. French Decision of 23 November 2011 modified taking into
account the application of the order n° 2011-1105 of 14 September
2011 and Decree no 2011-1468 of 9 November 2011, relating to
the
sustainability
of
biofuels
and
bioliquids;
v. French Decision of 2 May 2012 relating to the energy content
of
biofuels
and
fuels;
vi. French Circulaire of 12 June 2019 – Tax relating to the
incorporation of biofuels ('TRIB'), NOR: CPAD1917078C; and
vii. Any annexes thereto, amendments, supplements, replacements,
renewals, extensions, implementing measures or any other related
measures, and any exemptions applied
30. Malaysia understands that the Lithuanian measure is set up
and implemented through the following legal instruments:
i. Lithuania's Law No XI-1375 on renewable energy, as amended
by Law No XIII-2869 amending Articles 1, 2, 3, 4, 5, 6, 11, 13, 14,
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16, 17, 20, 20(1), 22, 25, 28, 29, 35, 37, 38, 39, 46, 48, 49, 55, 58,
59, 60, 61, 62, 63, 63, 64 and the Annex of Law No XI-1375 on
renewable energy, repealing Article 11(1) and adding Article 20(2)
of
28
April
2020;
and
ii. Any annexes thereto, amendments, supplements, replacements,
renewals, extensions, implementing measures or any other related
measures, and any exemptions applied.
C. Legal basis for the complaint in respect of the EU measures
31. With regard to the EU measures, as embodied and developed
in the respective legal instruments as specified in para. 22 herein
and as applied by the relevant authorities, Malaysia considers that
these measures are inconsistent with the EU's obligations under
the GATT 1994 and the TBT Agreement.
D. Legal basis for the complaint in respect of the EU Member
States' measures
a. France
32. The set of advantages granted by France for oil crop-based
biofuels, as embodied and developed in the respective legal
instruments, as specified in paragraphs 24 to 27 herein, and as
applied by the relevant authorities, are inconsistent with the
obligations of France under the GATT 1994 and the SCM
Agreement.
b. Lithuania
33. Concerning Lithuania's measures (including any annexes
thereto, amendments, supplements, replacements, renewals,
extensions, implementing measures or any other related measures,
and any exemptions applied), as implemented and/or applied by
the latter in line with its obligations as a EU Member State
regarding the transposition of the RED II, Malaysia claims that
those measures are inconsistent with the same WTO obligations as
provided for in paragraph 31 and/or 32 herein.
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c. Other EU Member States
34. Malaysia contends that to the extent that any other EU
Member State transposes the RED II and further implement
and/or apply any measure(s) according to its obligations as regards
the limitation and/or phasing out of oil palm crop-based biofuels
from
being
counted
towards
reaching
renewable
energy targets, regardless of whether the said measures are explicit
or implicit in their treatment of oil palm crop-based biofuels, such
measure(s) shall be inconsistent with the same WTO obligations as
provided for in paragraph 31 and/or 32 herein.
REQUEST FOR CONSULTATIONS BY THE KINGDOM OF
SAUDI ARABIA

56

DS606
EU- Provisional AD
Duty on MEG
(Saudi Arabia)

Saudi
Arabia,
Kingdom of

EU

My authorities have instructed me, on behalf of the Kingdom of
Saudi Arabia, to request consultations with the European Union
with respect to the European Union’s provisional anti-dumping
duty on imports of mono-ethylene glycol originating in the
Kingdom of Saudi Arabia of 10 June 2021, as well as any
amendments thereto or extensions thereof, and any related
measures.

Consultations requested:
17 August 2021

2. The provisional anti-dumping duty was imposed pursuant to an
investigation that was initiated by the European Commission
("Commission") on 14 October 2020, and the provisional duty
entered into force on 12 June 2021 for a period of six months.
REQUEST FOR CONSULTATIONS BY BRAZIL
II. MEASURES AT ISSUE

57

DS607
EU- Poultry Meat
Preparations
(Brazil)

Brazil

EU

16. The measures covered by this request for consultations include,
but
are
not
limited
to,
the.
following:

Consultations requested:
8 November 2021

• Regulation (EC) No. 2160/2003 of the European Parliament and
of the Council, of 17 November 2003, on the control of
Salmonella and other specified food-borne zoonotic agents;
• Commission Regulation (EC) No. 2073/2005, of 15 November
2005, on microbiological criteria for foodstuffs; and
• Commission Regulation (EC) No. 1086/2011, of 27 October
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2011, amending Annex II to Regulation (EC) No. 2160/2003 of the
European Parliament and of the Council and Annex I to
Commission Regulation (EC) No. 2073/2005 as regards
Salmonella in fresh poultry meat.

3.2.

No

Member State(s) as Respondent(s)
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Respondent
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Extract

Request for Consultations by the United States
My authorities have instructed me to request consultations with the
Government of the Kingdom of Belgium

1

2

DS80
Belgium –
Measures
Affecting
Commercial
Telephone
Directory Services

DS127
Belgium – Certain
Income Tax
Measures
Constituting
Subsidies

Belgium

US

Belgium

Consultations requested:
2 May 1997

The measures concerned include the Royal Decree of July 15, 1994,
implementing Article 113 of the Law of March 21, 1991, as amended, on the
reform of certain public economic enterprises; measures of the Kingdom of
Belgium implementing this decree, including measures that impose
conditions for obtaining a license to publish commercial directories in
Belgium; and measures governing the acts, policies, and practices of
BELGACOM N.V. with respect to telephone directory services.
These measures appear to contravene the provisions of GATS Articles II, VI,
VIII, XVII, among others, and to nullify or impair benefits that the United
States could reasonably have expected to accrue to it under the specific
GATS commitments made by the European Community on behalf of the
Kingdom of Belgium.
Request for Consultations by the United States

Belgium

US

Belgium

Consultations requested:
5 May 1998
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My authorities have instructed me to request consultations with the
Government of Belgium pursuant to Articles 1 and 4 of the Understanding
on Rules and Procedures Governing the Settlement of Disputes, Article 4.1
of the Agreement on Subsidies and Countervailing Measures (SCM

No
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Agreement), and Article 30 of the SCM Agreement (to the extent that it
incorporates by reference Article XXIII:1 of the General Agreement on
Tariffs and Trade 1994), regarding prohibited subsidies provided by
Belgium. Based on unofficial English translations of the relevant legislation
and descriptions in secondary sources, it is the understanding of the United
States that, under Belgian income tax law, Belgian corporate taxpayers
receive a special BEF 400,000 (index linked) tax exemption for recruiting a
departmental head for exports (known as an "export manager"). The United
States believes that the relevant citations with respect to this measure include,
but are not limited to, the Law of 27 October 1997, (loi portant des mesures
fiscales visant à stimuler les exportations et la recherche).
The United States considers that this measure appears to constitute an export
subsidy, and, as such, is inconsistent with the obligations of the
Government of Belgium under Article 3 of the SCM Agreement.
Request for Consultations by the United States
My authorities have instructed me to request consultations with the
Government of Belgium.

3

DS210
Belgium –
Administration of
Measures
Establishing
Customs Duties
for Rice

Panel composed:
7 June 2001
Belgium

US

Belgium

Mutually Agreed Solution
notified:
18 December 2001

Since July 1997, Belgian customs authorities have established customs
values and duties for rice by using reference prices coupled with provision
for a possible rebate of tariff overcharges on rice imports so that at least in
theory the duties ultimately imposed would be consistent with Belgium's
commitments under Headnote 7 of the Schedule of Specific Commitments
of the European Communities and their Member States LXXX, a part of
the GATT 1994. It appears, however, that Belgium has failed to administer
the pertinent laws and regulations in a manner that is consistent with its
WTO obligations, leading to a denial of the specified duty rebates on rice
imported from the United States and the assessment of duties in excess of the
bound rate of duty in contravention of Article II of the GATT 1994.
In addition, Belgium's use of reference prices in the calculation of the
applicable import duties would appear to be inconsistent with Article
VII of the GATT 1994 and the Customs Valuation Agreement. Belgium's
refusal to recognize certain widely accepted industry standards associated
with the grading of rice, moreover, appears to be inconsistent with Articles
2, 3, 5, 6, 7 and 9 of the Agreement on Technical Barriers to Trade.

208

No

Case and Short
Title

Member
State

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel Report,
AB Report)

Extract

Belgium has also failed to administer its customs valuation determinations
and its assessment of tariffs on imported rice in a transparent manner, which
has produced substantial uncertainty regarding the rate of duty that will be
applicable to shipments of imported rice, thereby impeding trade. Moreover,
the measures by Belgian authorities appear to have been applied in a manner
that discriminates against rice imported from the United States. The Belgian
measures have restricted imports of rice into Belgium. Thus, the Belgian
measures also appear to be inconsistent with Belgium's obligations under
GATT Articles I, X and XI, and Article 4 of the Agreement on Agriculture.

Notification of Mutually Agreed Solution
The following communication, dated 18 December 2001, from the Permanent
Mission of the United States and the Permanent Delegation of the
European Commission to the Chairman of the Dispute Settlement Body, is
circulated pursuant to Article 3.6 of the DSU.
Pursuant to Article 3.6 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes, the United States of America and
the European Communities wish to inform the Dispute Settlement Body
(DSB) that on 16 November 2001 the Belgian authorities, acting under EC
law, redetermined the duties in dispute on the basis of new evidence
produced. The Parties agree that this resolves the matter raised in "Belgium
– Administration of Measures Establishing Customs Duties for Rice"
(WT/DS210).
***and signed only by the Ambassadors of the US and the Permanent
Delegation of the European Commission***
Request for Consultations by Hungary

4

DS297
Croatia –
Measures
Affecting Imports
of Live Animals
and Meat
Products

Croatia
(EU accession
2013)

Hungary
(EU
accession
2004)

Consultations requested:
9 July 2003
Croatia

Mutually Agreed Solution
notified:
30 January 2009

209

My authorities have instructed me to request consultations with the
Government of Croatia pursuant to Article XXIII of the General Agreement
on Tariffs and Trade 1994 (GATT 1994), Articles 1 and 4 of the
Understanding on Rules and Procedures Governing the Settlement of
Disputes (DSU) and Article 11 of the Agreement on Sanitary and
Phytosanitary Measures (SPS Agreement) concerning an import measure
on live animals and meat products introduced by Croatia.
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This measure is purported to aim at the prevention of the spread of the TSE
disease. Still it applies apart from the ruminants, to all other animals of any
economic significance such as live pigs, poultry and fish and products
thereof. The measure prohibits imports unless there is a prohibition in the
exporting country on feeding animals with feed containing animal protein
(even fish meal is not allowed to be used under all circumstances). The
repeated attempts by the Hungarian authorities have brought no solution to
this issue. This practical ban on imports remains in force for many Hungarian
products, resulting in major losses to agricultural producers and exporters of
live animals and meat products, especially pig products, running into several
tens of million USD, based on traditional volumes of trade. The measure
introduced by Croatia is not based on any scientific principle linked to the
prevention of the spread of TSE. There is no scientific basis for applying such
feeding requirements to animals other than ruminants. The Hungarian
authorities are unaware of any case when TSE was proved to be spread
through pigs, poultry or fish and meat thereof. It has to be added that Hungary
is a BSE free country anyway. Hungary is also not aware of any international
standard which would justify such feeding requirements. The Hungarian
authorities were not informed of any risk assessment either conducted by the
competent Croatian authorities.

Notification of Mutually Agreed Solution
The following communication, dated 30 January 2009, from the delegation
of Croatia and the delegation of Hungary to the Chairman of the Dispute
Settlement Body, is circulated pursuant to Article 3.6 of the DSU.
On behalf of our authorities we would like to inform you that Hungary and
Croatia did find a mutually satisfactory solution to this case in 2003.
Request for Consultations from Hungary

5

DS148
Czech Republic –
Measure Affecting
Import Duty on
Wheat from
Hungary

Czech
Republic

Hungary

Czech
Republic

Consultations requested:
12 October 1998

210

The import duty applied on wheat (HS 1001.1000, 1001.9099) of Hungarian
origin exceeds several times the respective bound rates as contained in the
Czech Schedule for the year 1998. The only country subject to this measure
is Hungary. The Government of Hungary is of the view that this measure is
inconsistent with the obligations of the Czech Republic under the General
Agreement on Tariffs and Trade 1994 and the Agreement on Agriculture.
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DS289
Czech Republic –
Additional Duty
on Imports of PigMeat from Poland

Member
State

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel Report,
AB Report)

Extract

Request for Consultations by Poland
Czech
Republic

Poland

Czech
Republic

Consultations requested:
16 April 2003

Additional duty levied on imports of pig-meat from Poland.

Request for Consultations by the United States
My authorities have instructed me to request consultations with the
Government of Denmark. The TRIPS Agreement obligates all members of
the World Trade Organization to make provisional measures available in the
context of civil proceedings involving intellectual property rights. In light of
Denmark's status as a developed country, the TRIPS Agreement applied to it
on 1 January 1996. Denmark does not appear to make available
provisional measures in the context of civil proceedings involving
intellectual property rights. As such, Danish law would appear to be
inconsistent with its obligations under the TRIPS Agreement, including but
not necessarily limited to TRIPS Agreement Articles 50, 63 and 65.

7

DS83
Denmark –
Measures
Affecting the
Enforcement of IP
Rights

Consultations requested:
14 May 1997
Denmark

US

Denmark

Mutually Agreed Solution
notified:
7 June 2001

211

Notification of Mutually Agreed Solution
The United States of America and the European Communities – Denmark
wish to notify the Dispute Settlement Body that they have reached a mutually
satisfactory solution. On March 20, 2001 the Danish Parliament passed
amendments
to
the
Administration
of
Justice Act granting the relevant judicial authorities in Denmark the authority
to order provisional measures in the context of civil proceedings involving
the enforcement of intellectual property rights. Specifically, the amendments
provide that the judicial authorities may decide that an investigation at the
place of the defendant shall be carried out in order to secure evidence of an
infringement of intellectual property rights, and that such an investigation
may be conducted without prior notification of the defendant if it is assumed
that the notification would cause a risk of removal, destruction or
modifications of objects, documents, information in computer systems or
anything else which are comprised by the petition for investigation. These
amendments were signed into law as Act No. 216 – Act on Amendment of
the Administration of Justice Act and the Act on Court Fees (Securing of
Evidence in Cases of Infringement of Intellectual Property Rights, etc.) on
March 28, 2001.
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*** signed by all 3: Denmark – US – European Commission ***
Request for Consultations by the United States

8

DS131
France – Certain
Income Tax
Measures
Constituting
Subsidies

France

USA

France

Consultations requested:
5 May 1998

My authorities have instructed me to request consultations with the
Government of France. Based on unofficial English translations of the
relevant legislation and descriptions in secondary sources, it is the
understanding of the United States that, under French income tax law, a
French company may deduct, temporarily, certain start-up expenses of its
foreign operations through a tax deductible reserve account. Among the
eligibility requirements for such an account are that the French company must
have established in a foreign country a branch or subsidiary that is partially
owned by the French parent; and that the branch or subsidiary must derive
more than 50 per cent of its turnover from the sale of products manufactured
by the French parent. In addition, it is the understanding of the United States
that a French company also may establish a special reserve equal to 10 per
cent of its receivable position at year end for medium-term credit risks in
connection with export sales. The United States believes that the relevant
citations with respect to these measures include, but are not limited to, Article
39 octiers D I to III of the French Tax Code and Article 4 bis and Article 4
ter of Annex IV of the French Tax Code.
The United States considers that each of these measures appears to constitute
an export subsidy, and that the deduction for start-up expenses may
constitute an import substitution subsidy. As such, these practices appear to
be inconsistent with the obligations of the Government of France under
Article 3 of the SCM Agreement.
Request for Consultations by the United States

9

DS173
France – Measures
Relating to the
Development of a
Flight
Management
System

France

USA

France

Consultations requested 21 May
1999

212

My authorities have instructed me to request consultations with the
Government of France and the European Communities. The United
States understands that the French Government has agreed to grant, and
the European Commission has approved, a loan, on preferential and noncommercial terms, in the amount of 140 million Francs, to be disbursed over
three years, for a project in which Sextant will develop a FMS adapted to
Airbus aircraft.
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This evidence consists of official statements made by the European
Commission, the Government of France, and Sextant Avionique, including
the Commission's Decision N/584/97 and submissions filed by these entities
with the Court of First Instance of the European Communities in Case T
59/98.
10

11

12

13

14

DS316
EC and certain
MS – Large Civil
Aircraft
DS347
EC and certain
MS – Large Civil
Aircraft (2nd
complaint)
DS600
EU and certain
MS – Palm Oil
(Malaysia)
DS316
EC and certain
MS – Large Civil
Aircraft
DS347
EC and certain
MS – Large Civil
Aircraft (2nd
complaint)

France

USA

EC France
Germany
Spain UK

(see above No 33, Section 3.1.
Table)

France

USA

EC France
Germany
Spain UK

(see above No 35, Section 3.1.
Table)

France

Malaysia

EC France
Lithuania

(see above No 55, Section 3.1.
Table)

Germany

USA

EC France
Germany
Spain UK

(see above No 33, Section 3.1.
Table)

Germany

USA

EC France
Germany
Spain UK

(see above No 35, Section 3.1.
Table)
Request for Consultations by the United States

15

DS125
Greece –
Enforcement of IP
Rights for Motion
Pictures and TV
programs

Consultations requested:
4 May 1998
Greece

US

Greece

Mutually Agreed Solution
notified:
20 March 2001

213

My authorities have instructed me to request consultations with the
Government of Greece.
The TRIPS Agreement applied to developed country Members of the WTO,
such as Greece, as of 1 January 1996. Such Members are obligated to comply
with the provisions of Part III of the TRIPS Agreement regarding the
enforcement of intellectual property rights, among other obligations. A
significant number of television stations in Greece regularly broadcast
copyrighted motion pictures and television programs without the
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authorization of copyright owners. Effective remedies against copyright
infringement do not appear to be provided or enforced in Greece with respect
to these unauthorized broadcasts. Copyrights owned by US nationals have
been infringed in this manner repeatedly, and continue to be infringed,
despite efforts by US right holders to prevent such infringement and to pursue
their rights in Greece. This situation appears to be inconsistent with the
obligations of Members under Articles 41 and 61 of the TRIPS Agreement.
Notification of Mutually Agreed Solution
The United States of America, Greece and the European Communities
wish to notify the Dispute Settlement Body that they reached a mutually
satisfactory solution.
With a view to enhancing the effectiveness of procedures for the enforcement
of intellectual property rights, Greece passed legislation on 13 October 1998
(Law 2644/98), Article 17 of which provides an additional enforcement
remedy for copyright holders whose works were infringed by television
stations
operating
in
Greece.
- This legislation provides for the immediate closure of television stations
that
infringe
intellectual
property.
- Over the past years, Greece has taken action under Article 17 to close down
four television stations that were proven to have broadcast illegally US
copyrighted
works.
- Since March 1998, estimated levels of television piracy in Greece have
fallen significantly and the criminal convictions for television piracy have
also been issued in Greece during this time.
1. The United States of America, Greece and the European Communities
agree on the need to maintain adequate legislation for the protection and
effective enforcement of copyright and related rights concerning audiovisual
works.
2. Greece reaffirms that its legal enforcement systems will continue to
permit effective prompt action against copyright infringement by television
stations,
and
constitute
an
effective
deterrent
to
further
infringements.

214
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3. Greece will continue to apply effective deterrence against any increase in
the level of television piracy in Greece and to this end the Government of the
United States will encourage contacts between US copyright holders and the
Greek authorities, on the legitimacy and authenticity of specific claims to
copyright
and
related
rights.
4. Greece will continue to enforce Article 17 of Law 2644/98, Article 4 of
Law 2328/95, the Copyright Law and the relevant provisions of Greek
legislation
ensuring
an
effective
deterrent
against
piracy.
5. Greece will employ its best endeavours to achieve effective administrative
supervision of television stations in relation to compliance with copyright and
related
laws
concerning
audiovisual
works.
6. The United States of America, Greece and the European Communities
will continue contacts aimed at exchanging information and views of the
effective enforcement of international obligations and national legislation.
7. Based on these developments, the United States of America, Greece and
the European Communities have agreed to terminate consultations on this
matter
and
the
United
States
wishes formally to withdraw this matter from further attention under the
provisions of the Dispute Settlement Understanding.
***and signed by all 3: Greece – US – European Commission***
Request for Consultations by the United States

16

DS129
Greece – Certain
Income Tax
Measures
Constituting
Subsidies

My authorities have instructed me to request consultations with the
Government of Greece.
Greece

US

Greece

Consultations requested:
5 May 1998

215

Based on unofficial English translations of the relevant legislation and
descriptions in secondary sources, it is the understanding of the United States
that, under Greek income tax law, Greek exporters are entitled to a special
annual tax deduction calculated as a percentage of export income. The United
States believes that the relevant citations with respect to this measure include,
but are not limited to, Law 2238/1994, Article 31, paragraph 2. The United
States considers that this measure appears to constitute an export subsidy, and
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as such, is inconsistent with the obligations of the Government of Greece
under Article 3 of the SCM Agreement.

17

18

DS452
EU and certain
MS – Certain
Measures
Affecting the
Renewable Energy
Generation Sector

DS35
Hungary –
Agricultural
Products

China

Hungary

Argentina
Australia
Canada New
Zealand
Thailand US

EU Italy
Greece

(see above No 44 Section 3.1.
Table)

Consultations requested:
27 March 1996
Hungary
Panel requested:
9 January 1997

Request for Consultations by Argentina, Australia, Canada,
New Zealand, Thailand and the United States
Hungary appears to have provided subsidies in 1995 in respect of agricultural
products not specified in Section II of Part IV of its Schedule annexed to the
Marrakesh Protocol to the General Agreement on Tariffs and Trade 1994
("Schedule"). Hungary's export subsidies for 1995 also appear to have been
in excess of the budgetary outlay and quantity commitment levels specified
in Hungary's Schedule. On the basis of Hungary's budgeted export subsidies
for 1996, both of these problems appear to be occurring again in 1996.
Accordingly, these subsidies appear to be inconsistent with the Agreement
on Agriculture, including Article 3.3 and Part V.
Mutually agreed solution

19

DS159
Hungary–
Safeguard
Measure on
Imports of Steel
Products from the
Czech Republic

At the DSB meeting on 30 July 1997, Australia, on behalf of all the
complainants, notified the DSB that the parties to the dispute had reached a
mutually agreed solution, which required Hungary to seek a waiver of certain
of its WTO obligations. Pending adoption of the waiver, the complaint was
not formally withdrawn.
Request for Consultations from the Czech Republic

Czech
Republic

Hungary

Consultations requested:
21 January 1999

216

Upon Resolution by the Ministry of Economic Affairs of the Republic of
Hungary, published in the Industry and Trade Bulletin, the official gazette of
the Ministry of Economic Affairs, No. 22, Hungary imposed a safeguard
measure in the form of import quotas on imports of a broad range of steel
products of the Czech Republic's origin (HS codes 7211, 7213, 7214, 7215,
7216 10-50, 7217, 7306, 7314, 7317) effective as of 1 January 1999. The only
country subject to this measure is the Czech Republic.
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Request for the Establishment of a Panel by the United States

20

DS68
Ireland–Customs
Classification of
Certain Computer
Equipment

Ireland

US

Ireland

(see above EC-Computer
Equipment, No 13 Section 3.1.
Table)

In the applicable schedule of tariff concessions under the GATT 1994 (“EC
Schedules”), the Government of Ireland has agreed to a bound tariff rate
for automatic data processing (ADP) equipment and units under category
8471. Prior to 1995, imports into Ireland of local area network (“LAN”)
equipment were treated as ADP equipment dutiable under category 8471.
Since 1995, customs authorities in Ireland have been applying tariffs to
imports of various types of LAN equipment in excess of those provided
for in the EC Schedules. These increases have resulted from the
reclassification of various types of LAN equipment from the ADP category,
8471, to category 8517, “telecommunications apparatus”. The United States
considers that, by reason of these measures, Ireland has increased duties on
these products above the bound rates, and has afforded the commerce of the
United States treatment less favourable than that provided for in the EC
schedules, in contravention of the obligations of Ireland under Article II
of the GATT 1994. In addition, the application of these measures by Ireland
nullifies or impairs, within the meaning of GATT Article XXIII:1, benefits
accruing to the United States directly or indirectly under the GATT 1994.
Request for Consultations by the United States
My authorities have instructed me to request consultations with the
Government of Ireland.

21

DS82
Ireland –
Measures
Affecting the
Grant of
Copyright and
Neighboring
Rights

Consultations requested:
14 May 1998

Ireland

US

Ireland

Panel requested:
9 January 1998
Mutually Agreed Solution
notified:
6 November 2000

217

Ireland appears not to grant copyright and neighbouring rights in accordance
with section 1 of Part II, and Article 70 of the TRIPS Agreement, which
appears to be inconsistent with Ireland's obligations under the TRIPS
Agreement, including but not necessarily limited to Articles 9-14, 63 and 65
of that Agreement.
Notification of Mutually Agreed Solution
The United States of America, Ireland and the European Communities wish
to notify the Dispute Settlement Body that they have reached a mutually
satisfactory solution to the matter raised by the Government of the United
States in WT/DS82/1 and WT/DS115/1, dated 14 May 1997 and 6 January
1998, respectively, concerning the protection of copyright and neighbouring
rights under Ireland's law.
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During consultations on this matter, agreement was reached whereby Ireland
would first pass a bill on an expedited basis to address two particularly
pressing enforcement issues, and would then amend its copyright law in
conformity with TRIPS. Ireland accomplished the former by ways of the
Intellectual Property (Miscellaneous Provisions) Act 1998 (28 of 1998), and
the latter by way of the Copyright and Related Rights Act 2000 (28 of 2000).
Ireland has agreed to implement the Copyright and Related Rights Act 2000
by the end of December 2000.
***signed by all 3: Ireland – US – European Commission***
Request for Consultations by the United States
My authorities have instructed me to request consultations with the
Government of Ireland.

22

DS130
Ireland – Certain
Income Tax
Measures
Constituting
Subsidies

Ireland

US

Ireland

Consultations requested:
5 May 1998

Based on unofficial copies of the relevant legislation and description in
secondary sources, it is the understanding of the Untied States that, under
Irish income tax law, "special trading houses" qualify for a special tax rate
in respect of trading income from the export sale of Irish-manufactured
goods.
The United States believes that the relevant citations with respect to this
measure include, but are not limited to, Section 39 of the Finance Act 1980.
The United States considers that this measure appears to constitute an export
subsidy, and that the limitation to Irish-manufactured products may render
the measure an import substitution subsidy. As such, this measure appears to
be inconsistent with the obligations of the Government of Ireland under
Article 3 of the SCM Agreement.
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DS452
EU and certain
MS – Certain
Measures
Affecting the
Renewable Energy
Generation Sector

Italy

China

EU Italy
Greece

(see above No 44 Section 3.1.
Table)
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Claimant
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Date
(Consultations, Mutually
Agreed Solution, Panel Report,
AB Report)
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DS600
EU and Certain
MS – Palm Oil
(Malaysia)

Lithuania

Malaysia

EU France
Lithuania

(see above No 55, Section 3.1.
Table)

Extract

Request for Consultations by the United States
My authorities have instructed me to request consultations with the
Government of the Netherlands.
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DS128
Netherlands –
Certain Income
Tax Measures
Constituting
Subsidies

Netherlands

US

Netherlands

Consultations requested:
5 May 1998

Based on unofficial English translations of the relevant legislation and
descriptions in secondary sources, it is the understanding of the United States
that, under Dutch income tax law, exporters may establish a special "export
reserve" for income derived from export sales. The United States believes
that the relevant citations with respect to this measure include, but are not
limited
to,
Article
13
of
the
Income
Tax
Act.
The United States considers that this measure appears to constitute an export
subsidy, and, as such, is inconsistent with the obligations of the Government
of the Netherlands under Article 3 of the SCM Agreement.
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27

DS408
EU and a MS –
Seizure of Generic
Drugs in Transit
DS409
EU and a MS –
Seizure of Generic
Drugs in Transit

Netherlands

India

EU
Netherlands

(see above No 40, Section 3.1.
Table)

Netherlands

Brazil

EU
Netherlands

(see above No 41, Section 3.1.
Table)
Request for Consultations by India

28

DS19
Poland – Import
Regime for
Automobiles

Consultations requested:
28 September 1995
Poland

India

Poland

Mutually Agreed Solution
notified:
26 August 1996
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On instructions from my authorities, I wish to convey the request of India for
consultations with Poland regarding its import regime for automobiles and
in this context, to modifications introduced by Poland on 1 January 1992 to
the structure of its tariff on motor cars and also to the duty free quota
provided to the European Communities for automobiles in terms of the
provisions of the Interim Agreement on Trade Related Matters entered
into between the EEC and the Republic of Poland, which entered into
force on 1 March 1992.

No

Case and Short
Title

Member
State

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel Report,
AB Report)

Extract

In India's view, these measures by Poland are inconsistent with the
obligations of Poland under the General Agreement on Tariffs and Trade
1994
and
the
Understanding
on
the
Interpretation
of
Article XXIV of the General Agreement on Tariffs and Trade 1994.
Notification of Mutually Agreed Solution
The following communication, dated 26 August 1996, from the Permanent
Missions of India and Poland, is circulated at the request of those
delegations.
1. The Government of Poland will establish an import quota for the total
quantity of 8,000 passenger cars with engines up to 996 cubic centimetres.
The quota will be administered in the form of two equal annual sub-quotas
of 4,000 cars each, open for the calendar years 1996 and 1997. Portions of
the sub-quotas established for 1996 and 1997 unallocated or unutilized till
the 31 December 1996 and till 31 December 1997, as appropriate, will be
rolled over to the year 1998 and available for allocation.
2. The quota will be established exclusively for cars bearing the certificates
of origin indicating that they have been manufactured in and imported from
the
countries
which
qualify
for
the
GSP
preferences in the Polish market (The legislation stipulates that such GSP
treatment is extended to countries whose per capita GDP, as shown in the
official United Nations statistics published by UNCTAD, is lower than that
of Poland.) and comply with other origin requirements under the current
Polish legislation as well as meet the relevant Polish environmental car
technical
standards.
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DS133
Slovak Republic –
Measures
Concerning the

3. Cars imported into Poland under this quota will be subject to an ad valorem
customs duty rate of 25 per cent or US$ 800 (expressed in ECU), whichever
is higher. This level of the preferential in-quota tariff rate will be constant
irrespective of changes in the preferential rate established under
Poland’s regional agreements.
Request for Consultations by Switzerland
Slovak
Republic

Switzerland

Slovak
Republic

Consultations requested:
7 May 1998
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My authorities have instructed me to request consultations with the Slovak
Republic concerning Slovak regulations on the importation of dairy products

No

Case and Short
Title

Member
State

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel Report,
AB Report)

Importation of
Dairy Products
and the Transit of
Cattle

30

DS143
Slovak Republic –
Measure Affecting
Import Duty on
Wheat from
Hungary

Extract

and the transit of cattle, pursuant to Decree No. 4/1996 of 2 July 1996
(Prikazny list cislo 4/1996) based on Decision No. 458 of 25 June 1996 of
the Government of the Slovak Republic (Uznesenia C.458). These measures
are having an adverse effect on Swiss cheese and cattle exports.
Request for Consultations from Hungary

Slovak
Republic

Hungary

Slovak
Republic

Consultations requested:
19 September 1998

The Government of Hungary requests urgent consultation with the Slovak
Republic regarding a regulation adopted by the Slovak Republic which
entered into force on 10 September 1998 and which increased the import duty
of
wheat
originating
in
Hungary.
The increased import duty on wheat (HS 1001.1000, 1001.90) amounts to
2540 SKK/t which equals approximately to 70% ad valorem. The bound rates
for
these
tariff
lines
in
the
Slovak
Schedule for the year 1998 are set at the level of 4,4% (HS 1001.1000), 27%
(HS 1001.9010) and 22,5% (HS 1001.9091, 1001.9099). The only country
subject to this measure is Hungary.
Request for Consultations by Poland
with respect to the quantitative restrictions imposed by Slovakia on imports
of sugar (tariff heading 1701). The imposition of the measure in question was
notified to the Committee on Safeguards and circulated in document
G/SG/N/10/SVK/1.
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DS235
Slovakia –
Safeguard
Measure on
Imports of Sugar

Consultations requested:
11 July 2001
Slovak
Republic

Poland

Slovak
Republic

Mutually Agreed Solution
notified:
11 January 2002

Notification of Mutually Agreed Solution
1. The Slovak side has agreed to increase the level of quota for imports of
sugar from Poland up to the amount of 4 500 tonnes, 5 175 tonnes and 5 850
tonnes
in
the
years
2002-2004
respectively. The changed schedule of liberalization of the quota shall be
notified
by
Slovakia
in
the
Safeguards
Committee.
2. The Polish side has agreed to remove the quantitative restriction on imports
of butter and margarine. The removal of the measure shall be notified by
Poland to the Council for Trade in Goods and Safeguards Committee.
3. The two sides have undertaken to implement the decisions mentioned in
points 1 and 2 by 1 January 2002.
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32

33

34

Case and Short
Title

DS316
EC and certain
MS- Large Civil
Aircraft
DS347
EC and certain
MS – Large Civil
Aircraft (2nd
complaint)
DS443
EU and a MSCertain Measures
Concerning the
Importation of
Biodiesels

Member
State

Claimant

Respondent

Date
(Consultations, Mutually
Agreed Solution, Panel Report,
AB Report)

Spain

USA

EC France
Germany
Spain UK

(see above No 33, Section 3.1.
Table)

Spain

USA

EC France
Germany
Spain UK

(see above No 35, Section 3.1.
Table)

Spain

Argentina

EU Spain

(see above No 43, Section 3.1.
Table)

Extract

Request for Consultations by the United States
My authorities have instructed me to request consultations with the
Government of Sweden.
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DS86
Sweden –
Measures
Affecting the
Enforcement of IP
Rights

Consultations requested:
28 May 1997
Sweden

US

Sweden

Mutually Agreed Solution
notified:
2 December 1998

Sweden does not appear to make available provisional measures in the
context of civil proceedings involving intellectual property rights. As such,
Swedish law would appear to be inconsistent in its obligations under the
TRIPS Agreement, including but not necessarily limited to TRIPS
Agreement Articles 50, 63 and 65.
Notification of Mutually Agreed Solution
The United States of America and the European Communities – Sweden
wish to notify the Dispute Settlement Body that they have reached a mutually
satisfactory solution.
To fulfil this obligation, inter alia, the Parliament of Sweden passed
legislation on 25 November 1998 amending Sweden's Copyright Act,
Trademarks Act, Patents Act, Design Protection Act, Trade Names Act, Act
on Protection of Semiconductor Products, and Plant Breeders Protection Act.
This legislation grants judicial authorities in Sweden the authority to order
provisional measures in the context of civil proceedings involving intellectual
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Extract

property

rights.

Specifically, the legislation provides that if there is reason to believe that a
person has taken or is about to take action to infringe intellectual property
rights, the court may order a search for infringing materials, documents or
other relevant evidence. The search may be ordered inaudita altera parte if
there is a risk that materials or documents could be removed, destroyed or
altered. The legislation will come into effect on 1 January, 1999. Based on
these developments, the European Communities – Sweden and the United
States have agreed to terminate consultations on this matter.
36

37

38

DS67
UK- Computer
Equipment
DS316
EC and certain
MS – Large Civil
Aircraft
DS347
EC and certain
MS – Large Civil
Aircraft (2nd
complaint)

UK

USA

UK

(see above)

UK

USA

EC France
Germany
Spain UK

(see above No 33, Section 3.1.
Table)

UK

USA

EC France
Germany
Spain UK

(see above No 35, Section 3.1.
Table)
REQUEST FOR CONSULTATIONS BY THE EUROPEAN UNION
My authorities have instructed me to request consultations with the
Government of the United Kingdom of Great Britain and Northern
Ireland (United Kingdom) with regard to the inclusion of United Kingdom
content in the context of the allocation of Contracts for Difference (CfD)
in low carbon energy generation.
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DS612
UK – CfD (EU)

UK

EU

UK

Consultations requested:
28 March 2022

223

The United Kingdom incentivizes low carbon energy generation projects,
mainly offshore wind, through the use of CfD. CfD aim at incentivising
investments in renewable energy by providing developers of projects that
have high upfront costs with a predictable income that protects them from
volatile high wholescale prices. In particular, CfD make low carbon energy
generation projects commercially viable by covering the difference between
the
cost
of
low
carbon
electricity
generation
and the regular market price for electricity through the payment of a subsidy.
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